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and penalty default, and that the sanctions interfere with 
employment, particularly in rural areas where there is a need to drive 
to hold down a job (unless they are ignored with the risk of secondary 
offending). This is a source of grave concern.  

1.27 Particularly is that so in circumstances where many of the fines 
or penalties are imposed for offences not involving the use of a motor 
vehicle, and where the reason for imposing the sanctions is not 
associated with the primary purpose of ensuring road safety.     
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PART 2: COURT-IMPOSED FINES 
The Use of Court-Imposed Fines 
Local Courts 
2.1 The use of fines has declined in NSW Local Courts over the last ten 
years.1 However, the fine remains by far the most common sentencing 
option imposed in the Local Court2 for both Aboriginal and non-
Aboriginal offenders.3 In 2005, a fine was the principal penalty 
imposed on approximately one half (49.8 percent) of all local court 
offenders, with just over 56,500 fines imposed.4  

2.2 Although the use of fines has declined, the monetary amount 
imposed in the Local Court has increased in recent years. Most fines 
imposed (56.7 percent) are between $200 to $500, with the most 
common fine amount being $500 (imposed on 13.8 percent of fined 
offenders). The Judicial Commission suggests that this may be 
attributable to increases in maximum fine amounts for many offences. 
For example, in 1998 the maximum fines for various driving and PCA 
offences were increased dramatically, in some cases by as much as 200 
and 300 percent.5   

NSW Children’s Court 
2.3 Fines are considerably less utilised in the Children’s Court. In 2005 
a fine was imposed in only 11.3 percent of Childrens Court matters.6 
According to the Court, fines are an inadequate deterrent, in instances 
where, for example, the parents of an offender pay the fine due to 
youth’s inability or unwillingness to pay, whereupon the young person 
learns nothing from the sentence.   

2.4 The Court is also concerned that a fine may accelerate or add to the 
seriousness of an offence – for example, the case where a penalty 
notice is imposed (often for an offence not involving a motor vehicle); 

                                                 

1. Keane and Polleti, Common Offences in the Local Court’ (2003) 28 
Sentencing Trends and Issues: NSW Judicial Commission. 

2. NSW Bureau of Crime Statistics and Research New South Wales Criminal 
Courts Statistics 2005.   

3. NSW Bureau of Crime Statistics and Research New South Wales Criminal 
Courts Statistics 2005 pg 5. Baker Joanne, ‘The Scope for reducing 
indigenous imprisonment rates’ Crime and Justice Bulletin No 55, NSW 
Bureau of Crime Statistics and Research, 2001. 

4. NSW Bureau of Crime Statistics and Research New South Wales Criminal 
Courts Statistics 2005.  

5. Common Offences in the Local Court" (2003) 28 Sentencing Trends, Judicial 
Commission of NSW. 

6. NSW Bureau of Crime Statistics and Research New South Wales Criminal 
Court Statistics 2005 at 9. This is down from 15.1 percent of matters in 2004, 
according to Senior Children’s Magistrate Judge Mitchell (Submission: 3).  
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the offender fails to pay; the offender becomes disentitled to a drivers 
licence if he or she holds one, or it is suspended; the offender then 
drives regardless and a significant court fine or other significant 
sentence is imposed. 
Dominant penalty internationally 
2.5 The fine dominates as the most commonly imposed penal sanction 
in comparable Western jurisdictions such as Scotland,7 England and 
Wales.8  

2.6 As in NSW however, their use is declining, particularly in relation 
to indictable offences. This has been attributed to: 

• the increased use of ‘fixed penalties’ (eg on-the-spot fines, that 
are imposed outside the court system);  

• a steady shift towards more ‘up-tariff ’ responses to crime;  and  

• a diminishing confidence in the fine among sentencers by reason 
of the growing problems of non-payment and the rising costs of 
enforcement.9 

Sentencing hierarchy 
2.7 Like most other Australian jurisdictions, NSW does not have a 
strict sentencing hierarchy, however, legislation and case law provides 
guidance on the relative severity of the various sentencing options. As 
in most comparable jurisdictions, fines fall toward the bottom end of 
the sentencing regime.10 

2.8 The Australian Law Reform Commission (ALRC)11 has recently 
suggested that a “broad hierarchy” of the main sentencing options 
could be understood to escalate as follows: 

                                                 

7. The Sentencing Commission for Scotland, Basis on which Fines are Determined, 
2006 

8. Moore R ‘The use of financial penalties and the amounts imposed: the need for a 
new approach’ Criminal Law Review 13-17 2003.   

9. Raine & Mackie ‘Financial Penalties: Who Pays, Who Doesn't and Why Not?’ The 
Howard Journal of Criminal Justice Volume 43 Page 518- 538, December 2004 

10. In Western Australia a fine is the third “lowest” sentencing option in that state, 
following release of the offender without sentence, and a conditional release order 
-  section 39 Sentencing Act 1995 (WA).  In Victoria, a fine is the second ‘lowest’ 
sentencing option following dismissal, discharge or adjournment  - section 5(3)-
(7) Sentencing Act 1991 (VIC).  In England, fines are considered to be at the 
bottom end of the sentencing hierarchy, as indicated their listing as the first of 
the “bottom tier” sentencing options in a recent sentencing review - Halliday 
Report: Making Punishments Work: Report of a Review of the Sentencing 
Framework for England and Wales, Home Office, 2001 p 41. 

11. See ALRC Discussion Paper 70 – Sentencing released 29 November 2005, at 
7.127. The ‘broad hierarchy’ was suggested by the Commonwealth DPP in its 
submission to the ALRC.  
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• Non-conviction bond; 

• Conviction bond; 

• Fine; 

• Community Service and like orders; 

• Suspended sentence; 

• Sentence with custody component including Home detention and 
Periodic Detention; 

• Full time custody 

2.9 It is noted however, that in NSW both the Bureau of Crime 
Statistics and Research (BOCSAR) and the NSW Judicial Commission 
place the fine below a section 9 conviction bond. 

Imposition for certain offences 
2.10 Practically speaking, a fine can be imposed for most offences. It is 
available where: 

• it is specified as a penalty for the offence, including most 
summary offences. For example, the fine was an available 
penalty for all 20 of the most common offences in the Local Court 
in 2002. The top 20 offences accounted for 74.4 percent of all 
offences sentenced that year;12 

• an indictable offence is dealt with on indictment: a fine of up to 
1,000 penalty units may be imposed unless otherwise specified;13   

• a Table 1 offence is dealt with summarily: potentially attracting 
a fine of up to 50 penalty units;14 or where 

• a Table 2 offence is dealt with summarily: potentially attracting a 
fine of up to between 20 and 50 penalty units as set out in 
legislation.15 

Imposition of a fine in conjunction with other penalties 
2.11 Fines can also be imposed in conjunction with other penalties 
imposed for an offence, including: 

                                                 

12. Judicial Commission of NSW 28 Sentencing Trends: Common Offences in the 
Local Court, 2003. The Commission has advised that this figure does not 
include most regulatory offences, as this data was not provided to the 
Commission until 2003. 

13. Section 15(2) 
14. Section 267 of the Criminal Procedure Act 1986 
15. Section 268 Criminal Procedure Act 1986 
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• Full time imprisonment;  

• Home detention;  

• Periodic detention;  

• Community service orders; and 

• Good behaviour bonds, (except where a section 10 bond is used);16 

so long as the offence is dealt with on indictment.  

2.12 The legislation is silent with respect to summary offences, or 
indictable matters dealt with summarily, however, section 14 suggests 
that for these categories of offence, a fine can be used with sentencing 
options other than a section 10 bond.17 

2.13 In some jurisdictions a fine can be imposed without recording a 
conviction,18 whereas in other jurisdictions a fine is considered to be 
essentially a punitive order, and a conviction must first be recorded.19   

Imposition of a fine in conjunction with Section 10 Bonds and Dismissals 
2.14 At present, section 14 of the Crimes (Sentencing Procedure) Act 
1999 (the Act) provides that a fine cannot be used in conjunction with a 
section 10 bond. This is because it would be inconsistent to use section 
10 and also impose a penalty that is fundamentally of a punitive 
nature. The Act is silent upon whether a fine can be used in 
conjunction with a section 10 dismissal, but it could be argued that it 
would be inconsistent to dismiss a matter under section 10 and also 
impose a fine, which is fundamentally of a punitive nature.   

2.15 The NSW CCA considered section 556A of the Crimes Act 1900, 
the predecessor of section 10 of the Act, and held that it is 
impermissible to impose conditions in a bond of a punitive nature after 
a matter has been discharged without a conviction recorded.20 On this 
reasoning, it had been assumed that it was not possible to impose a 
fine in conjunction with the equivalent of a section 10 dismissal.  

2.16 There are some changes between former section 556A and the 
new section 10 of the Act. Nothing in section 10 requires the Court to 
be satisfied that it is “inexpedient to inflict any punishment (other 
than nominal punishment) on the person” before dismissing a matter 
under section 10(1)(a). This is in contrast to the former section 556A.  

                                                 

16.  Section 14 Crimes (Sentencing Procedure) Act 1999 
17. Section 15 Crimes (Sentencing Procedure) Act 1999 
18.  See for example Victoria and Queensland 
19. For example, Tasmania 
20.  See R v. Ingrassia (1997) 41 NSWLR 447  
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2.17 However, there may be common law and statutory construction 
arguments that would suggest that it is still impermissible to impose a 
fine with a section 10(1)(a) dismissal:  

• First, the reasoning in Ingrassia would suggest it is impermissible 
to impose punitive measures following the dismissal of a matter.   

• Secondly, section 10(3) sets forth matters the Court must have 
regard to in deciding whether to dismiss a matter under section 
10(1)(a) or (b).  Once the Court has considered the matters in 
section 10(3) and come to the conclusion that it is appropriate to 
dismiss the charge, arguably it would be inappropriate to impose 
additional orders of a punitive nature.   

• Thirdly, section 14 of the Act explicitly provides that a fine may be 
imposed in addition to a good behaviour bond (other than a section 
10 bond).  Section 15 explicitly provides that a fine may be imposed 
in addition to imprisonment where a matter is being dealt with on 
indictment (but the section does not apply to an offence for which 
the penalty that may be imposed includes a fine).  

The legislation makes explicit that a fine cannot be a condition of a 
community service order21 and it would be unlikely that a fine 
would be imposed under section 11, because sentencing is being 
deferred.  

However, a person could be fined when a section 11 matter is 
called back for sentencing.  This is in contrast to the predecessor of 
section 11.  Former section 558 of the Crimes Act 1900 explicitly 
provided that nothing in the section prevented the imposition of a 
fine for the offence, so the court was able to both defer sentence 
and also impose a fine. 

2.18 The value of one penalty unit is currently $110.  The number of 
penalty units that apply for any given offence is set by the legislation 
creating the offence. 

                                                 

21. Section 90 Crimes (Sentencing Procedure) Act 1999 
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Fundamental Sentencing Principles and their Application  
2.19 Where a fine is to be imposed, general sentencing principles such 
as proportionality and consistency are paramount, as in any 
sentencing exercise. In essence, the punishment must be proportionate 
to the crime;22 and similar matters should be sentenced in a similar 
way.23      

2.20 In addition to the fundamental sentencing options, there are 
legislative and common law constraints in imposing a fine. For 
example, the Court must consider the offender’s means of paying a 
fine.   

2.21 There is no statutory limit on the aggregate of fines that a Court 
may impose, however, the Court must consider the principles of 
proportionality and totality.24  

Proportionality  
2.22 Proportionality has been called the golden rule of sentencing. 
Essentially, the punishment must be proportionate to the crime.25  
Most fundamentally, the principle of proportionality operates as a 
limiting principle. That is, the principle of proportionality places an 
upper limit on the sentence that may be imposed.26  

2.23 The principle of proportionality can also operate to avoid 
sentences that are manifestly lenient. The objective gravity of the 
offence must be remembered, and the subjective features of the case 
must not be allowed to produce a sentence that fails to reflect the 
objective seriousness of the crime.27  

                                                 

22. See for example R v Geddes (1936) 36 (NSW) SR 554, per Jordan CJ at 556. 
See also the seminal High Court case of Veen v. The Queen (no 2) (1988) 164 
CLR 465 at 472 per Mason CJ, Brennan, Dawson, Toohey JJ at 486, per 
Wilson J at 491, per Deane J, both cited in the Judicial Commission’s 
Principles and Practice at Proportionality – Generally.  

23. Consistency is interpreted to mean consistency of approach rather than 
consistency in outcome, as per the Council’s previous reports. 

24. See for example Sgroi (1989) 40 A Crim R 197 
25. See for example R v Geddes (1936) 36 (NSW) SR 554, per Jordan CJ at 556. 

See also the seminal High Court case of Veen v. The Queen (no 2) (1988) 164 
CLR 465 at 472 per Mason CJ, Brennan, Dawson, Toohey JJ at 486, per 
Wilson J at 491, per Deane J, both cited in the Judicial Commission’s 
Principles and Practice at Proportionality – Generally. 

26. See Victorian Sentencing Manual at paragraph 7.2.1 
27. See for example R v. Dodd (1991) 57 A Crim R 349 at 354; and R v. Murray 

(Unreported) NSWCCA, 29 October 1997 per Barr J, both cited in the 
Judicial Commission’s Principles and Practice at Proportionality – Balancing 
objective and subjective features.  
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Consistency 
2.24 Consistency is another fundamental sentencing principle.  It 
necessitates that similar matters will be sentenced in a similar way.  
Consistency is interpreted to mean consistency of approach rather 
than consistency in outcome, and has been discussed at some length in 
other Sentencing Council reports.28  

Parsimony 
2.25 In some jurisdictions, the principle of parsimony is also 
established as a sentencing concept.29  It requires the selection of the 
least severe sentencing option open to a sentencer which achieves the 
purposes of punishment in the instant case, and so achieves the 
ultimate aim of protecting society. 30  

2.26 In NSW, case law has not developed to explicitly acknowledge a 
principle of parsimony. However, the fact that proportionality is 
fundamentally a limiting principle may have a similar influence.  

2.27 In addition, there is a legislative requirement that imprisonment 
is only to be imposed once the Court is satisfied that no penalty other 
than imprisonment is appropriate.31 

Capacity to pay  
2.28 It is well established at common law that a fine should not be 
imposed where an offender is unable to pay.  In 1989 the NSW CCA 
(per Finlay J with Smart and Studdert JJ agreeing) held that:32 

 “It is trite to say that a court generally should not 
impose a fine which the offender does not have the 
means to pay, even though these days failure to pay a 
fine does not lead to imprisonment but to a civil 
execution for its non-payment.” 
 

2.29 If the offender is not able to pay the proposed fine, the Court 
should consider adjusting the amount of the fine or consider using an 
alternative sentencing option.  

                                                 

28. NSW Sentencing Council How Best to Promote Consistency in Sentencing in 
the Local Court, 2004 

29. See for example Victorian Sentencing Manual at paragraph 7.7.1 
30. See Milne (1982) 4 Cr App R (S) 397; Taylor (1984) 6 Cr App R (S) 394; Fyfe 

(1985) 40 SASR 120; Skipper (1992) 64 A Crim R 260 (CCA WA) Bell 
9/8/1990 CCA Vic, Crawley (1981) 5 A Crim R 451 (FCA) at 456 – all referred 
to in the Victorian Sentencing Manual at 6.3  http://www.justice.vic.gov.au/ 
emanuals/VSM/default.htm  

31. See for example section 5 of the Crimes (Sentencing Procedure) Act 1999 
32. R v. Rahme (1989) 43 A Crim R 81 at 86 
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2.30 Legislative constraints requiring the Court to consider an 
offender’s circumstances before imposing a sentence have existed in 
NSW since 1985.33  Section 6 Fines Act 1996 requires the Court to take 
into account the offender’s financial circumstances before sentencing, 
but only where the information is reasonably and practicably available 
to the court for consideration. Although section 33(1) Children 
(Criminal Proceeding) Act 1987 places a limit on the court insofar as it 
can only impose a fine up to but not exceeding 10 penalty units, it does 
not specify the factors to be taken into consideration when fixing the 
amount of the fine.  

The excessive fine 
2.31 There is some authority to suggest that an excessive fine that will 
never be paid may be permissible on the basis of its deterrent effect.  
However, such authority arises from a unique situation.  A prisoner, 
serving a life sentence and with an income of $12 per week and debts 
in the order of $400,000 was fined $60,000 for contempt of court when 
refusing to give evidence in a murder case. The majority held that the 
fine was permissible as it was a serious case of contempt and justice 
required that it be seen to have an appropriately serious punishment. 
In the circumstances an additional gaol sentence would have served no 
purpose.34   

2.32 In a dissenting judgment Kirby J recognised that there is a “deep 
rooted and understandable feeling” that the amount of a fine should 
reflect the “moral wickedness” of the conduct being punished, yet noted 
that this understandable sentiment imposes burdens, which, as a 
penalty, can have a disproportionate effect on the poor, unemployed 
and disadvantaged.  His Honour observed that: 

The imposition of a fine which is totally beyond the means 
of the person fined and which the Court, the prisoner and 
the community realise has no prospect whatsoever of 
being paid, does nothing for the deterrence of others. Such 
a fine is seen by the community for what it is: a symbolic 
act of the law without intended substance which neither 
coerces the particular prisoner nor convinces the 
community. The recent and beneficial move away from 
such charades in criminal punishment should restrain this 

                                                 

33. Section 80A of the Justices Act 1902 was inserted in 1985.  Section 440AB of 
the Crimes Act 1900 was inserted in 1989.  Both sections were in similar 
terms to section 6 of the Fines Act 1996, and both were repealed when the 
Fines Act 1996 commenced.  

34. See Smith v. The Queen (1991) 25 NSWLR 1 per Mahoney and Meagher JJA, 
Kirby P dissenting.  
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Court, in punishment for contempt, from proceeding 
against the appellant in this way.” 35 

2.33 A similar reservation was made by Dr Clive Hamilton, who 
observed in relation to penalty notices for traffic offences, that  

 “no-one would argue that rich people should receive 
shorter jail sentences or have fewer demerit points 
deducted than poor people. Yet the system of flat rate 
fines… is grossly unfair in just this way” because a 
particular quantum of fine is bound to impose much more 
pain on a low-income earner.”36 

Payment by third parties 
2.34 Generally it will be incorrect in principle to set a fine on the basis 
that it can and will be paid by a third party, such as an employer,37 on 
the grounds that the fine will serve neither as a punishment or as a 
deterrent to the offender.38 However, a fine likely to be paid by a third 
party (such as a family member) may nonetheless be appropriate 
where it is likely to place the offender under a sense of obligation.39 

                                                 

35. Per Kirby J at 21 
36. Submission 2: Dr Clive Hamilton Making Fines Fairer The Australia 

Institute, Canberra (December 2004)  
37. See contempt of court cases  - Hinch v AG (VIC) [1987] VR 721; R v 

Thompson [1989] WAR 219  
38. R v Repacholi (1990) 52 A Crim R 49; Perez v R (1999) 21 WAR 470. 
39. R v Rahme (1989) 43 A Crime R 90 
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Advantages and Disadvantages of Fines 
Advantages of Fines 
2.35 Fines have long been popular with policy-makers. They are seen 
as: 

• flexible; 

• relatively cheap to administer (compared with community 
punishments and imprisonment);40   

• felt to ‘hit where it hurts most’ (in the personal pocket);  

• capable of serving the principles of retribution, rehabilitation and 
deterrence; and  

• being more humane than prison in that they avoid the harmful 
effects of incarceration. 

2.36 Submissions to the Council’s Inquiry expressed general support 
for the use of fines.  

2.37 Noting that they remain the most common form of sentence 
imposed in the Local Court, the former Chief Magistrate stated that 
fines remain an effective measure of punishment.41 The Legal Aid 
Commission maintained that the current fines regime is an effective 
part of the sentencing armoury.42  

2.38 While NSW Young Lawyers supported the option as part of the 
preservation of judicial discretion and independence of sentencing 
options, they saw fines as less effective than other options in that they 
fail to conform with the ideology of consistency in sentencing.43 

Judicial views 
2.39 A preliminary analysis of the survey distributed to magistrates by 
the Sentencing Council reveals that they accepted that fines have 
several advantages as a sentencing option.  

 

                                                 

40. OSR 2004-05 Annual Report at p 2.  $88 million was collected from SDRO 
fines, and $159 million from Infringement Processing Bureau fines.   

41. Submission 7: Former Chief Magistrate of New South Wales, His Honour 
Judge (now Justice) Price.  

42. Submission 17: NSW Legal Aid Commission - Accompanied by appropriate 
publicity, the imposition of a fine can be a means of controlling illegal 
conduct, and by causing ‘some hardship’ to the offender, can have a deterrent 
effect.   

43. Submission 12: NSW Young Lawyers. The varied income status of offenders 
can lead to disproportionality in fines and disproportionality in punishment 
compared to the offence committed. 
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2.40 Magistrates reported that they believed that fines: 

• achieve the goals of sentencing;  

• are flexible - universally applicable / easy to apply / immediate 
and fast;  

• useful for property or greed crimes; 

• enable consistency while reflecting the seriousness of an offence; 

• are the least intrusive and moderate option for minor offences; 
and  

• act as both a personal and general deterrent. 

2.41 The fine was generally seen an effective sentencing option where 
a person is convicted of a fairly trivial offence for which a court does 
not consider any other sentencing option to be appropriate. In such 
cases, the imposition of a fine satisfies sentencing theory and permits 
the offender to dispose of the matter in a relatively short period of time 
and without any curtailment of their liberty. 

2.42 However, some respondents qualified their statements, noting 
that a fine may be the only option available or suitable, especially for 
absent defendants, or noting that it was ‘better than gaol’ and an 
advantage for that reason alone.   

Disadvantages of Fines  
2.43 Fines are also seen to possess significant disadvantages, in that 
they  

• carry a potential for unfairness and perverse effects when 
imposed on persons with reduced financial means;  

• can be associated with considerable collection and enforcement 
difficulties;  

• are expensive to enforce – that is,  it is questionable, on economic 
grounds alone, to use a method of enforcement which costs 
several times more than the value of the fine);44  and 

• carry a risk that the requirement to pay a financial penalty will 
simply encourage other acquisitive crime.45 

                                                 

44. Economic models have assumed fines are cost effective, but this generally 
ignores problems of fine enforcement and assumes all fines are collected at 
no cost: Lewis, Donald E (Uni of Wollongong) ‘A Linear model of fine 
enforcement with application to England and Wales’ Journal of Quantitative 
Criminology, Vol 4 No 1 1988   
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Judicial views 
2.44 Respondents to the Council’s judicial survey identified a number 
of disadvantages of the fine as a sentencing option, including:  

• The adverse impact on family or dependents; 

• The unevenness of a financial burden caused by the differential 
between the rich and poor offenders;  

• The impact of a relatively inflexible penalty regime when imposed 
on those with special disabilities, such as a mental illness; 

• Problems with the SDRO and RTA inflexible procedures; and 

• Practical difficulties in contesting fines and in obtaining time to 
pay. 

Adverse effects of default 
2.45 A number of respondents drew attention to the fact that fines 
have the potential to have extreme adverse effects if unpaid, noting 
that the ramifications of default are not always understood either by 
offender or by the Bench.  

2.46 Licence suspension issues in particular proved a concern to 
respondents, specifically, the commission of further offences arising 
when suspended drivers find it necessary to drive by reason of work or 
family emergencies. Almost half noted that the failure to pay a fine can 
lead, by fine default, to licence suspension and catastrophic 
consequences, such as the commission of driving offences unrelated to 
the fine offence, and the potential escalation towards imprisonment.46 

Inability to enforce fines 
2.47 The inability to enforce fines, due to defaulters’ poverty or 
unwillingness to pay, was regarded as a negative aspect of the 
sanction.  

2.48 Magistrates complained that they are often faced with the choice 
of adjusting the fine so it becomes so small that it fails to reflect the 
offence or community attitudes and thus brings the sentencing system 
into disrepute, or imposing a fine of such severity that family and 
dependents are harshly penalised, and which leads to subsequent 
breaches, even prison.  

2.49 It was generally agreed that fines imposed on an offender with no 
capacity to pay are absolutely useless as a penalty.   

                                                                                                                        

45. Significantly, 49 percent of people who commit do crime do so to pay off debt 
– see  Stringer, Anne, Prison and Debt: Does Debt Cause Crime? Prisoner’s 
Legal Service Inc Queensland 1999. 

46. Judicial Survey 1; 4; 5; 8; 10; 13; 14 and 17. 
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Impact on marginalised sections of the community 
2.50 The majority of submissions and consultations cautioned that the 
legitimacy of the fine is nullified when imposed on a person who lacks 
the capacity to pay.47 The imposition of a large fine on an already 
disadvantaged person simply opens the door to excessive interaction 
with the criminal justice system, with consequent negative impacts for 
family life, employment, individual morale and often, the wider 
community.48 This was consistently reflected in consultations 
undertaken with local courts, police, legal officers, community and 
agencies in each of the four regional centres visited by the Sentencing 
Council.49    

2.51 The Law and Justice Foundation’s comprehensive survey of legal 
need amongst disadvantaged populations has established that socio-
economic disadvantage is associated with increased vulnerability to 
legal problems.50 Compounding their inherent disadvantage, 
respondents were very unlikely to seek or to receive legal advice. 
Traditional legal advisers, such as private lawyers, local courts, Legal 
Aid NSW, LawAccess NSW, Aboriginal legal services and community 
legal centres (CLCs), were used very rarely — in only 12 percent of 
cases where help was sought. Barriers to obtaining assistance were 
reported in relation to almost two-fifths of the events where 
participants sought help. The report also noted that credit and debt 
problems were common, ranking as the eighth most common legal 
problem experienced by respondents.  

2.52 A number of submissions noted that members of disadvantaged 
groups are especially susceptible to incurring fines and even more so in 
the case of ‘on the spot’ fines or penalty notices imposed by transit 
officers and police.51 Contesting fines or obtaining time to pay may be 
difficult, stressful and time consuming, requiring literacy skills and 
self-confidence. For people living in poverty or who are otherwise 

                                                 

47. Submission 4: Commission for Children and Young People; Submission 5: 
The Salvation Army; Submission 8: NCOSS; Submission 10: Uniting Care; 
Submission 13: The Shopfront Legal Centre; Submission 15: Youth Advisory 
Council; Submission 19: The Coalition of Aboriginal Legal Services (COALS); 
Submission 20: Youth Justice Coalition; Submission 21: Combined 
Communities Legal Centre Group (NSW) Ltd; Submission 24: Anonymous 
prisoner, Mid North Coast Correctional Centre; Submission 25: Anonymous 
prisoner, Mid North Coast Correctional Centre. 

48. Submission 18: The South Eastern Aboriginal Legal Service (SEALS). 
49. Annexure B: Consultations List. Consultations were held in Kempsey, 

Lismore, Dubbo and Broken Hill. 
50. The Law and Justice Foundation, Justice Made to Measure: NSW Legal 

Needs Survey in Disadvantaged Areas 2006. 
51. Submission 21: Combined Communities Legal Centre Group (NSW) Ltd.  
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disadvantaged, the prospect of facing multiple court dates and venues 
to deal with outstanding charges can be daunting.  

2.53 This is especially the case for people who may already face other 
legal, social and economic problems in addition to their potential fines.  
People with little hope of being able to afford to pay their fines are 
subjected to lengthy delays as the fines collection process runs its 
course, in order to access the option for community service as an 
alternative to financial penalties. Additionally, there are limited 
accessible options for non-financial penalties to be imposed.52  

Multiple disadvantage 
2.54 The adverse consequences of a fine are most keenly evidenced 
when it is imposed on an offender experiencing multiple disadvantage, 
whether homelessness,53 intellectual disability or mental illness,54 
Aboriginality,55 State care56 or imprisonment.57   

Young people 
2.55 Young people are at particular risk of incurring fines,58 
particularly if they are homeless or a member of an otherwise 
disadvantaged group. 

2.56 Noting that many young offenders come from financially 
disadvantaged backgrounds and that poverty is often one of the root 
causes of their offending behaviour, the Australian Law Reform 
Commission and the Human Rights & Equal Opportunity Commission 
argued that serious questions as to the appropriateness of fines as a 
sentencing option for juvenile offenders remain.59 

                                                 

52. See too: PIAC  / PILCH Not Such a Fine Thing, Public Interest Advocacy 
Centre 2006; 

53. Submission 16: Public Interest Advocacy Centre (PIAC);  
54. Submission 27 Office of the Protective Commissioner / The Public Guardian; 

Submission 29 Department of Ageing, Disability and Homecare (DADHC); 
Submission 40: Department of Corrective Services;  

55. Submission 18: South Eastern Aboriginal Legal Service (SEALS); 
Submission 19: Coalition of Aboriginal Legal Services (COALS); 

56. Submission 6: The Positive Justice Centre. 
57. Submission 25: Office of the NSW Ombudsman. 
58. The NSW Law and Justice Foundation, No Home, No Justice? The Legal 

Needs of Homeless People in NSW, Sydney 2005 - While young people aged 
15 to 24 years constitute only 14 percent of the population in NSW, in 2002 
14 to 24 year olds received approximately 35 percent of fines. 

59. The Australian Law Reform Commission / Human Rights & Equal 
Opportunity Commission, Report No: 84 Seen and heard: Priority for 
children in the legal process, 1997.    
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NSW Children’s Court 
2.57 The NSW Children’s Court hears the majority of criminal charges 
brought against young people. Its jurisdiction extends over all offences, 
except certain driving matters and ‘serious indictable offences’ such as 
homicide, certain serious sexual offences and matters which involve 
imprisonment for life or 25 years or more.60 

2.58 The Court advised that it has reduced its reliance on fines in the 
children’s jurisdiction in recent years, in the belief that fines are an 
inadequate deterrent, and out of concern that sanctions may actually 
accelerate or add to the seriousness of an offence. Young people, the 
Court argued, are less likely to be able to pay a fine, less likely to 
understand the consequences of non-payment, less likely to make 
payment arrangements, and are therefore more likely to incur 
additional expenses.61 

2.59 The Shopfront Legal Centre submitted that the imposition of fines 
on young people generally fails to achieve accepted sentencing 
purposes, adding that the deterrent value of the penalty is 
questionable given that offending is not generally the product of 
rational choice, and rehabilitation is often undermined by the 
imposition of the fine itself, which pushes people beyond their capacity.  
Shopfront argued that the imposition of fines on young people without 
the capacity to pay conflicts with principles of s6 Children (Criminal 
Proceedings) Act and called for the Fines Act to be amended 
accordingly.62  

Payment by third parties 
2.60 While not contesting the general importance of the fine as 
punishment, several submissions stated that its deterrent value is 
eroded if the penalty is borne by an offender’s parents or guardian.63  
For that reason a number of Government agencies indicated that they 
expected the responsibility for payment to be placed squarely on the 
child or young person under their care.  

2.61 The Department of Community Services’ policy, for example, is 
that 

 “wherever possible, payment of fines should remain with 
the child or young person – to assist them understand the 

                                                 

60. Children’s Court Act 1987 (NSW) and Children and Young Persons (Care and 
Protection) Act 1998 NSW sections 3, 7, and 28.   

61. Submission 3: Snr Children’s Magistrate Scott Mitchell; Similar concerns 
were expressed in Submission 13: Shopfront Legal Centre; Submission 15 
Youth Advisory Council; Submission 20: Youth Justice Coalition  

62. Submission 13: Shopfront Legal Centre. 
63. Submission 3: Senior Childrens Magistrate, NSW Children’s Court 



Part 2: Court Imposed Fines 

 NSW Sentencing Council 23

implications of their actions and prevent them from re-
offending. The policy requires staff to discuss the fine with 
the young person so as to inform them of their 
responsibility to meet payment, and may include arranging 
for payments by instalments….Where a carer pays the fine, 
the carer is encouraged to negotiate with the child or young 
person for them to repay the fine.” 64 

Fine default and licence sanctions   
2.62 Other submissions highlighted the inevitable relationship 
between a young person’s inability to obtain a drivers licence as a 
result of fines accumulated as a child, together with the subsequent 
likelihood of secondary offending and possible imprisonment.65 For 
example, Magistrate Hamilton of Dubbo Local Court noted that it is 
not uncommon for people to come to court unlicensed for things 
accumulated while they are juveniles. Youth and people with no prior 
traffic matters are coming before court, he stated, primarily because of 
unpaid fines.66 

Fine default and imprisonment 
2.63 The Commission for Children and Young People67 noted the 
existence of laws that protect juveniles who commit minor crimes. For 
example, section 210 Criminal Procedure Act allows a court to use 
children’s criminal sentencing options when dealing with juveniles on 
traffic offences, including restricting courts from imposing a sentence 
of imprisonment on a young person found guilty of a traffic offence. 
The Commission submitted that the present law provides an 
ineffective deterrent that is especially onerous for young people, and 
was vehemently opposed to the idea of imprisonment as punishment 
for young people who do not pay fines, regardless of the circumstances.  

2.64 The Shopfront Legal Centre recommended that the Fines Act be 
amended so that a fine defaulter cannot be imprisoned for a fine 
incurred for an offence committed when under the age of 18, 
irrespective of their later offences. This would require an amendment 
to section 92(2) of the Act.  

                                                 

64. Submission No 33: Department of Community Services (DOCS). Comparable 
polices were referred to in Submission 29: Department of Ageing, Disability 
and Homecare (DADHC); and Submission 31: Department of Juvenile 
Justice.  

65. Submission 3: Snr Children’s Magistrate Scott Mitchell; Submission 4: NSW 
Commission for Children and Young People; Submission 13: Shopfront Legal 
Centre; Submission 15 Youth Advisory Council; Submission 20: Youth 
Justice Coalition.   

66. In consultation Dubbo Local Court, 7 August 2006. 
67. Submission 4: NSW Commission for Children and Young People. 
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2.65 The Council notes that the Department of Juvenile Justice has 
advised that it is not aware of any juvenile sentenced to detention for 
fine default, although a number of its clients in custody or under 
community supervision do have fines – either for unrelated matters or 
imposed concurrently with their term of incarceration. The 
Department advised that in 2004/05, 1589 fines (worth $283,877) were 
imposed on Departmental clients.68 

Data limitations 
2.66 Many of the agencies were unable to provide details on the 
numbers or quantum of fines imposed on clients in their care.69 Given 
the importance many submissions and consultations placed on 
identifying the characteristics of fine defaulters as a means to better 
enforcement of fines, this information would seem worthy of collection.    

Aboriginal People 
2.67 Submissions noted that while fines may be an effective sentencing 
option for those with the means and inclination to pay and an interest 
in avoiding consequent drivers licence sanctions, fines are not very 
effective for people on limited incomes who cannot afford to pay 
them.70   

2.68 The Council was advised that the clients represented by 
Aboriginal Legal Services and the Legal Aid Commission are 
universally poor, generally either in receipt of social security benefits 
or receiving no income at all. This is supported by research conducted 
by the Aboriginal Justice Advisory Council (AJAC) which found that 
42 percent of the Aboriginal women surveyed stated that they did not 
receive a formal income, including any social or welfare payments, 
prior to entering gaol, indicating a significant level of poverty among 
Aboriginal women that is not being addressed through the current 
welfare system.71 

2.69 However, as the Western Australia Law Reform Commission has 
recently identified, the extent of indigenous poverty may not be 
reflected in the level of fine imposed on Aboriginal people.72 It was 
further submitted that the practice of imposing court costs for each 

                                                 

68. Submission 31: NSW Department of Juvenile Justice.  
69. Data restrictions were noted by the Office of the Public Guardian  / 

Protective Commissioner (Submission 27) Department of Community 
Services (Submission 33) and the Department of Corrective Services (in 
consultation).  

70. Submission 18: South Eastern Aboriginal Legal Service (SEALS). 
71. Lawrie, Rowena Speak Out Speak Strong: Researching the needs of 

Aboriginal women in custody, Aboriginal Justice Advisory Council, 2002. 
72. The Western Australian Law Reform Commission Discussion Paper: 

Aboriginal Customary Law (2005).  
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defaults with the burden of additional enforcement fees and 
penalties.166 

2.186 It has been suggested that requiring that the fine be paid at the 
time of sentencing, unless special circumstances to the contrary are 
shown, instead of courts following a universal practice of allowing 28 
days to pay, could increase the percentage of completed fine payments. 
This would encourage offenders with the means to pay to settle their 
debt on the same day and while they are at court, rather than 
deferring the problem and then overlooking or neglecting it.167  

                                                 

166. Submission 4: Commission for Children and Young People; Submission 8: 
NCOSS; Submission 15: Youth Advisory Council; Submission 16 PIAC: 
Submission 21: CCLCG; Submission 27: Office of the Protective 
Commissioner. 

167. Challinger, D. (1985) “Payment of Fines” in Australian and New Zealand 
Journal of Criminology, vol 18, pp95-108. 
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Problems Identified regarding Payment Methods  
Direct debit 
2.187 The SDRO and courts do not currently have the facility to accept 
periodic deductions from offenders’ pensions, unemployment benefits, 
or other welfare payments (commonly known as Centrepay) even 
though recipients of welfare payments are accustomed to using this 
facility to pay their other bills.  

2.188 There was general support in the submissions and consultations 
for the establishment of a direct debit facility in this context. Broken 
Hill Local Court for example, estimated that more than 95 percent of 
people ask the court about the availability of direct debit to pay off 
their fines.168 

2.189 If Centrepay debits were available, for example in the minimum 
$10 deduction which was generally accepted as reasonable, that could 
reduce the incidence of default. It would have particular merit in 
regional areas where offenders need to travel considerable distances to 
make repayments, a difficulty that is increased if their licence is 
suspended or cancelled. 

2.190 Although Centrepay was originally designed to allow the easy 
payment of utility bills, it has expanded to include the payments of 
court fines in other jurisdictions.169 

2.191 It is understood that the SDRO will move to allow direct debit 
payments of court fines and penalty notices in the very near future. It 
would be helpful if its introduction was monitored to determine 
whether it results in an improvement in the rate of payment and for 
its potential impact on disadvantaged communities. 

2.192 The Council notes that there are District Court Civil Claims 
Court rules on garnishee orders that allow only a certain proportion of 
an offender’s income to be deducted, and queries whether the 
CentrePay scheme is intended to operate along the same lines. 

 

 

                                                 

168. In consultation, ACS officer  Nichole Lihou, Broken Hill Local Court, 9 
August 2006 

169. Such as Queensland. See also McDonnell S & Westbury N ‘Banking on 
Indigenous communities: Issues, options and Australian and international 
best practice’ CAEPR Working Paper No 18/2002 Indigenous Economic 
Policy Research Centre, ANU (www.online.anu.edu.au/caper). 



The Effectiveness of Fines as a Sentencing Option 

 52 NSW Sentencing Council 

Registrar’s discretion to approve time to pay arrangements 
2.193 The registrar of a local court has a general discretion to grant 
further time to pay, or to direct payment by instalments.170  There is 
however, no right of appeal from the registrar’s decision to grant or 
refuse such an application,171 and this has been the subject of criticism.  

2.194 There are no readily available statistics in relation to the 
incidence of time to pay arrangements or the level of compliance. While 
registrars noted that they approve such payment plans on a regular 
basis there appears to be a wide variation in the estimates provided by 
the courts as to their use.   

2.195 For example, Kempsey Local Court reported that time to pay 
arrangements were entered into in 95 precent of matters, while 
Lismore Local Court reported that such arrangements were made in 
only 10 percent of cases where fines were imposed, and that the ‘bulk’ 
of fines imposed in the court are referred to the SDRO for enforcement 
action - approximately 60 percent. Dubbo Local Court reported that 
the ‘majority’ of fine offenders who received a fine entered into and 
complied with time to pay arrangements. 

2.196 There was some criticism of the Departmental practice of 
remitting or reducing the minimum amount to be paid on the 
application of the offender, which sometimes means that minimum 
monthly repayments are reduced to as little as $1 a month due to the 
offender’s ‘special circumstances’. While acknowledging that these 
arrangements generally relate to historical fines, it was observed that 
this made the registrar’s job in dealing with the applications ‘more 
difficult’.172  

2.197 On the other hand, some court staff saw it as sufficient to ensure 
that an offender is committed to paying the fine in instalments even in 
small amounts, although the view generally taken was that an 
instalment of at least $10 per fortnight was appropriate, being seen as 
a reasonable payment that most people can afford without incurring 
great hardship. 

2.198 Research undertaken by Chapman et al indicates that fines and 
levies set at a level that the offender cannot pay within a reasonable 
time, are much less likely to be paid. The Council considers that this 
proposition, for which there was a degree of empirical support 
following the increase in the penalty fixed for fare evasion, should be 
generally accepted and taken into account by the courts.  

                                                 

170. Section 10 Fines Act 1999 NSW 
171. Section 11(5) Fines Act 1999 NSW 
172. In consultation, Lismore Local Court, 12 July 2006. 
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2.199 Other research as well as experience in the private sector seems 
to suggest that compliance rates are higher where there is a short time 
frame for payment or where a significant amount is paid “up front” 
with the remainder being scheduled over a limited number of payment 
periods. 

2.200 As noted above, the practical problem that arises in this respect, 
is the absence of any consistent practice in ensuring that offenders are 
sufficiently informed of their entitlement to seek time to pay 
arrangements, and in encouraging them to do so.173  

2.201 In addition, the procedure involved can be complex in so far as 
applicants are required to complete statutory declarations requiring 
the disclosure of a significant amount of financial information which is 
often beyond their capacity to provide. This may be the reason why a 
large number of socio-economically disadvantaged offenders, 
particularly Aboriginal offenders, do not contact the court or seek time 
to pay arrangements when they cannot pay a fine. 

2.202 It was noted the courts are trying to improve their service 
delivery in this respect through initiatives such as Aboriginal Client 
Specialists (ACS). This pilot program has been operational through the 
Attorney Generals’ Department for almost nine years, but would 
benefit from expansion to all courts in communities where there is a 
significant Aboriginal population. It is not known at this stage whether 
the involvement of Aboriginal Client Specialists in this area leads to 
fines being paid either in full or in part, as there has been no 
evaluation of the program undertaken to date.  

 

                                                 

173. In consultation, Dubbo Local Court, 7 August 2006 and  Lismore Local 
Court, 12 July 2006.  
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Problems Identified regarding Collection Procedures  
Inadequate and out of date contact information 
2.203 The Attorney General’s Department has advised that the large 
proportion of outstanding court fines is, in part attributable to the 
difficulty that courts face in locating debtors.174  

2.204 There is a need to improve the provision of information from the 
courts in order to maximise fine recovery.175 In consultation, the SDRO 
highlighted the poor quality of information which it receives from the 
courts regarding the address of defendants and other contact 
information.176 The Council’s own consultations uniformly confirmed 
that there is ‘very poor’ quality information kept in relation to 
offenders dealt with by the courts.  

2.205 Information that may be significantly out of date hampers the 
fine enforcement and collection process and also wastes human 
resources, including that of staff in the NSW Sheriff’s Office, who are 
expected to collect the outstanding fines or seize goods from offenders 
yet have no current contact information.  

2.206 The SDRO appears to have considerably more success in locating 
people issued with penalty notices for parking and traffic notices 
because the licence or registration number is generally recorded at the 
time of the offence. The SDRO is then able to access RTA records to 
locate the alleged offender.177 This assistance is not available in 
respect of offenders fined for street or similar misconduct offences, 
many of whom are not able to provide any sufficient or reliable 
identification. 

2.207 The Council notes that identity issues stemming from incorrect 
data matching between the RTA and SDRO has however, been a 
significant and historic source of complaint.178 While these issues are 
said to have been resolved in more recent times, without reliable data 
that can be cross-referenced between the courts or issuing agency and 
the SDRO and the RTA, that assertion cannot be supported by 
statistical findings.  

2.208 It has been suggested that a significant proportion of defaulters 
for court-imposed fines are absent defendants, for whom the court may 
have outdated or no contact information.  

                                                 

174. Written communication, Attorney Generals’ Department 15 August 2006. 
175. Submission 11: Office of State Revenue. 
176. In consultation, Fine Enforcement Branch, 28 July 2006. 
177. Written communication, Attorney Generals’ Department 15 August 2006. 
178. Submission 54: Community Relations Division, Attorney General’s 

Department. 
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2.209 Likewise, a significant proportion of defendants are homeless or 
itinerant, and as such are less likely to maintain regular contact with 
government agencies such as the RTA or the courts.  

2.210 However, while it is likely that absent or itinerant defendants 
are more likely to fail to meet their debt obligations, this cannot 
conclusively be determined since neither the courts or the SDRO were 
able to provide the Council with a fine defaulter profile.  

2.211 The Council is currently working with BOCSAR to further refine 
this data, to determine whether repeat offenders are accounting for the 
bulk of this default, and whether a particular ‘fine defaulter profile’ 
can be determined.  

Reminder letters 
2.212 The Council has found that there is considerable disparity in the 
collection practices of local courts in relation to reminder letters. For 
example, some courts routinely sent offenders letters reminding them 
of their outstanding fines, and urging immediate payment. Others 
however, never sent such reminders. At least one court indicated that 
although reminder letters were sent out, there was little point as false 
addresses and inaccurate court data result in staggering proportions of 
undeliverable mail.179 

2.213 In the absence of court statistics the Council has been unable to 
determine whether the issuing of reminder letters is a successful 
strategy in minimising default. It is noted however that research 
indicates that court-based default can be reduced if reminder letters 
are sent to recalcitrant offenders; that abandonment of the practice 
compounds fines collection problems; and that reminder letters have 
advantages over means summons (or warrants) as an initial fine 
enforcement step.180  

Rationalisation and centralisation 
2.214 Both magistrates and court staff expressed concern that the 
rationalisation and centralisation of local court houses and counter 
facilities works against the successful enforcement of outstanding 
fines.  

2.215 While centralisation of courts into fewer but larger 
administrative units has economic advantages, the process was said to 

                                                 

179. In consultation, , Lismore Local Court, 12 July 2006. 
180. See Raine & Mackie ‘Financial Penalties: Who Pays, Who Doesn't and Why 

Not?’ The Howard Journal of Criminal Justice Volume 43 Page 518- 538, 
December 2004. See too Lewis, Donald E ‘A Linear model of fine enforcement 
with application to England and Wales’ Journal of Quantitative Criminology, 
Vol 4 No 1 1988. 
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reduce the scope for the exercise of discretion and professional 
judgment, and to diminish the kind of front-line intelligence that 
might otherwise be useful to determine why people default, and to 
distinguish between a wilful evader and an the erratic payer who 
nonetheless is actually making an effort to repay the fine in difficult 
circumstances.  

2.216 Some geographically isolated courts also saw advantages in 
deferring the referral of outstanding matters to the SDRO, for similar 
reasons, so as to allow them to maintain contact with the offender and 
encourage payment. 

Inability to access other court data (in some instances) 
2.217 There are two distinct data collection systems operating in the 
177 local courts throughout NSW. Approximately 60 courts use the 
General Local Courts (GLC) system. The remaining courts operate 
under the old Penalty Enforcement System (PES). The GLC and PES 
systems are not compatible and do not allow for cross interrogation.  

2.218 This can cause practical problems for the fine collection process. 
For example, although they are neighbouring courts, which share 
registry staff and have clients in common, Broken Hill and Wilcannia 
have different computer systems. Broken Hill operates under the GLC 
system, Wilcannia under the PES database. Neither court can access 
the computer records of the other to determine amounts outstanding so 
as to inform a defendant how much remains due on his or her fine 
debt. This has led to intense frustration among staff and clients, and 
has acted as a disincentive for those attempting to ‘do the right thing’ 
and pay off their fines promptly. As a consequence both courts exhibit 
lengthy delays in recouping monies and serial default. 

2.219 The difficulty posed by part-time courts was also seen as 
contributing to the problem of non-payment of fines, particularly in 
those instances where Centrelink pay day does not coincide with the 
court‘s designated operating day or days.  

Inability to pay SDRO fines at the court 
2.220 SDRO debts (either court-fines that have progressed to the 
SDRO for enforcement or unpaid penalty notices issued by various 
agencies) cannot be paid at local courts. Instead these fines must be 
paid by cheque at the local post office or at other authorised facilities. 
Even the Sheriff must exchange money collected from defaulters for a 
cheque at court, and then pay the cheque to the SDRO via a post office.  

2.221 This becomes a problem when someone has multiple fines and 
attempts to pay both at the one time – invariably, the court’s inability 
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to accept SDRO payments means that the offender elects just to pay 
that debt, delaying the court payment ‘for another day’.181      

2.222 Privacy concerns regarding shared SDRO and court databases 
can present a barrier to permitting debt to be paid at the one location – 
regardless of its origin.182 Nonetheless this is an issue that would seem 
worth exploring further.  

                                                 

181. In consultation, MRRC Welfare staff, 15 August 2006. 
182. In consultation, Broken Hill Local Court, 9 August 2006. 
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Defendants dealt with in their absence 
2.223 According to the NSW Bureau of Crime Statistics and Research, 
17.6 percent of convictions in the local court in 2005 were imposed ex 
parte.183  Of the 43,289 people who failed to appear in 2005, 62.7 
percent (or 27,156) received a fine.184   

Available penalties 
2.224 Section 25 of the Crimes (Sentencing Procedure) Act 1999 
provides that the local court must not make any of the following orders 
in the absence of the offender: 

(a)  an order imposing a sentence of imprisonment, 

(b)  a periodic detention order, 

(c)  a home detention order, 

(d)  a community service order, 

(e)  an order that provides for the offender to enter into a good 
behaviour bond, 

(f)  a non-association order or place restriction order, 

(g)  an intervention program order. 

2.225 As a result, the most likely penalty that a local court will impose 
in the offender’s absence is a fine.185 In the alternative, the matter may 
be adjourned or a warrant issued to bring the offender before the court 
for sentencing on another date. The warrant power is rarely utilised 
and given the pressure on courts to reduce long waiting lists, it is 
uncommon for an adjournment to be given, at least for relatively 
trivial offences.  

Court procedures 
2.226 Where a person is convicted in their absence and a fine imposed, 
the registry will issue a Notice of Penalty – not necessarily with any 
advice on possible options.186 The notice is sent to the address 
previously provided to the court. If there is no response, a warning or 
default letter may be sent.  

                                                 

183. NSW Bureau of Crime Statistics and Research New South Wales Criminal 
Courts Statistics 2005 pg 3.  

184. Data analysis undertaken by the NSW Bureau of Crime Statistics and 
Research at the Sentencing Council’s request. 

185. The Local Court may also impose a section 10 dismissal, but could not 
impose a section 10 bond.  

186. In consultation, Dubbo Local Court, 7 August 2006.  
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2.227 The inaccuracy of court data, which is often dependent on police 
information or outdated court records, means that an absent defendant 
may not receive or understand any of these court documents. This is 
particularly the case where the defendant is homeless, itinerant or 
illiterate, and is not assisted by the fact that the current system allows 
fines notices and enforcement notices to be served by ordinary post.  

2.228 An estimate putting the number of incorrect addresses held by a 
regional Court at 10percent was deemed to be ‘conservative.’187 
Research studies have confirmed that poor verification procedures, 
particularly in relation to the absent defendant, account for a 
significant amount of subsequent fine default.188  

2.229 The practical effect is that an absent defendant may be unaware 
of the existence of a fine or of default until enforcement procedures are 
commenced, and licence sanctions applied. Very often the first 
knowledge they have of the fine occurs when they are stopped for a 
minor traffic offence and informed that as the result of an enforcement 
sanction they are driving while suspended. The result, in many cases, 
is that absent offenders, when subjected to licence or motor vehicle 
sanctions, face the prospect of being charged with more serious 
offences and of accumulation of fines if convicted of those offences,189 ie 
unless police deal with the matter by way of a caution because of the 
difficulty in proving knowledge of the suspension. 

No assessment of capacity  
2.230 There is no obligation under the legislation to obtain information 
in relation to the means of offenders who are absent at the sentencing 
stage, if their financial circumstances are not already ‘reasonably and 

                                                 

187. In consultation: Broken Hill Local Court, 09/08/06.   
188. WA Auditor General, Report 9: Third Public Sector Performance Report 

2005; Ferrante, Anna, The Disqualified Driver Study: A study of factors 
relevant to the use of licence disqualification as an effective legal sanction in 
WA Crime Research Centre, University of WA, 2003; Auditor-General’s 
Office State Debt Recovery Office: Collecting Outstanding Fines and 
Penalties, 2002; NSW Auditor General Fare Evasion on Public Transport: 
Performance Audit Report 2000; Raine & Mackie ‘Financial Penalties: Who 
Pays, Who Doesn't and Why Not?’ The Howard Journal of Criminal Justice 
Volume 43 Page 518- 538, December 2004; City of San Jose Office of the City 
Auditor, An Audit of The City of San Jose’s Traffic Citation Collection 
Process Report 96-03, 1996. But see too Rich v NSW (1996) 23 MVR 154 
(NSW) Appellant claimed that his licence cancellation was unlawful, as he 
had not received the notice advising that non-payment of fines would lead to 
licence cancellation, because it had been sent to the wrong address. The 
appeal was held to be frivolous and vexatious. 

189. Submission 16: Public Interest Advocacy Centre ‘Not Such a Fine Thing – 
Options for reform of the Management of Fines Matters in NSW” 2006; 
Submission 21: Combined Community Legal Centres Group (NSW Ltd).  
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practicably available’. In most instances no such information will be 
available, and as a result the means of the absent offender will not be 
taken into account, the offender being sentenced upon the assumption 
that the or she can pay the fine.  

Higher fines 
2.231 Consultations indicated that fines imposed in the offender’s 
absence will generally be higher than if the person had attended court. 
Consistent with international research,190 data obtained from BOCSAR 
confirmed that defendants convicted in their absence receive harsher 
financial penalties than those imposed on defendants who are present 
for sentencing. The median fine imposed on defendants physically in 
Court was $350. For absent defendants, the median fine was $400.191   

Appeals 
2.232 A defendant has the right to request an annulment of a 
conviction and penalty imposed in his or her absence. An application 
must be made within two years of the relevant sentence or conviction 
being imposed.192  

2.233 The Local Court must grant the annulment if satisfied that the 
defendant: 

• was not aware of the court proceedings until after the proceedings 
were completed; 

• was otherwise hindered by accident, illness, misadventures or 
other cause from taking action in relation to the original court 
proceedings; or 

• having regard to the circumstances of the case, it is in the 
interests of justice to do so.193 

2.234 An absent defendant may also make an application for an 
annulment of a conviction or sentence to the Attorney General,194 who 
may refer the matter to the Local Court for a rehearing if satisfied that 
a question or doubt exists as to the defendant’s guilt or liability for a 
penalty.  

                                                 

190. Raine et al ‘Financial Penalties as a Sentence of the Court: Lessons for Policy 
and Practice’ Criminal Justice; Vol 3: 181-197, 2003. 

191. Data analysis provided by BOCSAR 29 September 2006. 
192. Section 4 Crimes (Local Courts Appeal and Review) Act 2001. An application 

must be made within two years of the relevant sentence or conviction being 
imposed. 

193. Section 8 Crimes (Local Courts Appeal and Review) Act 2001. 
194. Section 5 Crimes (Local Courts Appeal and Review) Act 2001. 
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2.235 The Council is unaware of the number of successful applications 
made by absent defendants to either the Local Court or to the Attorney 
General, since there do not appear to be any available statistics. 



The Effectiveness of Fines as a Sentencing Option 

 62 NSW Sentencing Council 

Options for Reform   
2.236 Several recommendations for reform have been identified. In 
essence, the NSW court-imposed fine system could be enhanced by 
providing a better framework for:  

• The provision of alternative sentence options for the protection of 
vulnerable people; 

• The use of fine option orders (FOOs);  

• Referral to financial counselling at point of sentence; 

• Fine payment and applications for time to pay; 

• Fine collection (particularly ensuring the offender receives notice 
of the fine and sanctions after default); and 

• Data collection (especially development of a fine defaulter 
profile).   

Alternate sentencing options for the protection of vulnerable people 
2.237 There are already numerous alternative sentencing options for 
particular groups of offenders which could be expanded to provide 
suitable alternatives to court imposed fines, in appropriate instances, 
particularly where an offender may have been convicted for a 
relatively minor offence arising from an underlying unresolved issue.  
For example: 

• Intellectually disabled and mentally ill offenders may be more 
appropriately dealt with under sections 32 or 33 of the Mental 
Health (Criminal Procedure) Act 1990. This would enable a 
treatment order to be made to address the underlying offending 
issues in lieu of the repeated imposition of fines, which are only 
likely to exacerbate their problems.   

• Offenders with an underlying drug related issue could be more 
appropriately dealt with through programs such as the 
Magistrates Early Referral into Treatment (MERIT).   

• Young people could benefit from referral to the Youth Drug and 
Alcohol Court or to Youth Conferencing. 

• Circle Sentencing, community conferencing or other diversionary 
programs could be beneficial in cases where the offender has no 
realistic prospects of paying a fine, and its imposition is only 
going to result in secondary offending, or an eventual write-off of 
the debt. 
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2.238 The Sentencing Council has examined these alternative 
sentencing and diversionary options as part of other projects, and 
considers that they should be further utilised or expanded for 
vulnerable people who would otherwise be fined, particularly for those 
who may have accumulated a large number of fines or penalties, to the 
point where they have no realistic chance of satisfying the resulting 
debt.   

2.239 Magistrates should be encouraged to apply a more flexible 
approach in those cases where it is obvious that the fine will not be 
capable of being paid in a reasonably timely manner.  

Fine Option Orders 
 ‘So far as those offenders who have very little or no income 
are concerned, we recommend that they should not be fined 
and that the courts should impose an alternative sanction, 
such as a SAO or a Community Reparation Order. 
Imposing a financial penalty in such cases is in our view 
simply setting-up the offender to fail.’195   

2.240 The Local Court currently has no ability to impose an alternative 
sentence in lieu of a fine, even when faced with an impecunious 
offender.  

2.241 The SDRO can impose a Community Service Order (CSO) on a 
fine defaulter, but under the current inflexible hierarchy for fine and 
penalty notice default sanctions, each enforcement option must be 
exhausted before moving on to the next.196 A CSO is the second last 
enforcement option (before imprisonment) that can be imposed. Debt is 
discharged at the rate of fifteen dollars for each hour of community 
service performed, with a maximum of 300 hours CSO imposed per 
enforcement order for an adult, and 100 hours maximum for a child.  

2.242 In 2004-2005 the SDRO issued 17 Community Service Orders 
involving at least one court-imposed fine. Two were completed and one 
breached.197  

2.243 By the time a person is eligible for a CSO for fine default, he or 
she will have had their driver’s license suspended or registration 
cancelled, which may have impacted upon their capacity to earn an 
income, and would have accumulated considerable administrative and 
enforcement charges, which may be equal or even substantially higher 
than the original fine.  It also means that their community service 

                                                 

195. The Scottish Sentencing Commission, Rt Hon Lord Macfadyen, Chairman’s 
Foreward, The Basis on which Fines are Determined, 2006 at i.   

196. Section 81(1) and 81(2) Fines Act 1996 NSW 
197. Submission 34: State Debt Recovery Office 
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obligations become more onerous. If they have persisted in driving, 
they may have been charged with additional driving offences. This 
may in fact have had the effect of excluding persistent offenders from 
the SDRO community service option. 

2.244 The Council sees considerable merit in allowing the court to 
impose a Fine Option Order (FOO) at the point of sentencing. This 
would permit the impecunious offender to apply to the court, at the 
time of the imposition of a fine or thereafter, for an order that he or 
she be allowed to work off the fine by way of community service.  

2.245 The FOO differs from a community service order in that it 
diverts the offender from the fine default and enforcement process at 
the point of fine imposition, and as result avoids the delay, distress 
and additional expense of working through the progressive regime for 
default sanctions. It would also be appropriate for the court to be 
empowered to order non-impecunious offenders to community service 
in appropriate and prescribed circumstances. For example, the 
proposed, more flexible criteria would give courts the discretion to 
make fine option orders for wealthy offenders for whom a fine would 
not have significant penal impact, or where a fine will have a 
detrimental impact on the offender’s family.  

2.246 As noted by the Queensland Government in 1990,  ‘community 
service orders are not a soft option. In many ways they can be more 
demanding than a short prison term or a substantial fine.’198 For this 
reason, the Council believes a fine option order may be a more 
appropriate penalty for wealthy offenders with significantly higher 
than average financial means. It ensures that proper deterrence is 
imposed, and a fine is not perceived as a tax on unlawful activity. 

2.247 The proposal received overwhelming support in a large number 
of submissions and consultations on the grounds that inclusion of the 
FOO in the sentencing options would:199 

• Provide an alternative means of payment of a fine for those 
offenders who have limited financial resources;  

                                                 

198. Queensland Legislative Assembly, 25 November 1990, page 4323. 
199. See Submission 5: Salvation Army; Submission 10: UnitingCare; Submission 

13: Shopfront; Submission 15: Youth Advisory Council; Submission 16: PIAC; 
Submission 21: CCLCG; Submission 27: Office of the Public Guardian / 
Protective Commissioner; Submission 29: DADHC and Submissions 50 and 
52: On the Road Lismore Driving Education Program. See to consultations at 
courts (Kempsey, Dubbo, Broken Hill), gaols (Silverwater, Mid-North, 
Dilwynnia, John Moroney, MRRC), and other agencies (Broken Hill CC, 
Lismore ACE, Broken Hill Police, Dubbo Police, Dubbo Circle Sentencing, 
Dubbo WALS, Kempsey Council, Kempsey Centrelink, Kempsey Probation & 
Parole).  



Part 2: Court Imposed Fines 

 NSW Sentencing Council 65

• Assist disadvantaged groups (such as those suffering mental 
illness or intellectual disability) to avoid the accumulation of debt 
arising from the imposition of the fine and the default and 
enforcement process;  

• Benefit the individual with regard to future employment 
prospects by reason of the knowledge and experience acquired in 
performing community service; and 

• Benefit the community in terms of projects completed.  

Use in other jurisdictions 
2.248 Fine option orders are currently available in Queensland for 
both court-imposed fines and penalty notices,200 have been operating in 
Canada since 1975201 and were recently endorsed by the Sentencing 
Commission of Scotland.202    

2.249 In Queensland, the offender is informed by the magistrate at the 
time of sentencing, that he or she can verbally apply for a fine option 
order in court.  Alternately, the offender may apply for such an order 
any time before the final date for payment of the fine. The criteria for 
applications are payment of the fine would cause the offender or 
offender’s family financial difficulties, and assessment that the 
offender is suitable for community service work. The legislation 
stipulates that receipt of social security payments satisfies the 
financial criteria; it also stipulates that a person is not considered 
unsuitable for community service simply because of ‘physical, 
intellectual or psychiatric disability. There were 7,410 fine option 
orders made in 2003– 2004.203 

2.250 The Scottish Commission for Sentencing noted the success of a 
pilot scheme (operational since 2005) which permits community service 
to be used as a first instance disposal in cases where the court 
considers the individual would be unable to pay the appropriate fine in 
a timely manner, determined by reference to ‘locally known criteria’, 
including whether the person is known to be unemployed or is known 
to the court as a regular fine defaulter. 

                                                 

200. Division 2, Part 4, Penalty and Sentences Act 1992 (QLD), and section 43, 
State Penalties Enforcement Act 1999 (QLD)    

201. The National Council for Welfare, Justice and the Poor, 2000.  
202. The Scottish Sentencing Commission, The Basis on which Fines are 

Determined, 2006    
203. Bell, Sue Queensland’s Criminal Justice System Bulletin 2003-04, Qld  

Department of Premier and Cabinet, 2005 
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Operation in NSW 
2.251 It is acknowledged that some aspects of the proposal could face 
practical challenges if the FOO is to be available in regional and 
remote NSW, due to the: 

• Limited availability of suitable community service in the area;  

• Need for assessment of the offender’s suitability for community 
service;  

• Need to cater for specific disadvantaged groups, such as those 
with intellectual disabilities;  

• The need to ensure compliance and program completion; and  

• Need to provide transport for some offenders to the work sites. 

2.252 The Council notes that notwithstanding such impediments, key 
stakeholders expressed confidence that the fine option order can be 
successfully implemented in NSW.  

2.253 The Department of Corrective Services advised that it is 
currently in the process of strengthening community service orders, in 
light of recent adverse findings by the Independent Commission 
Against Corruption. This involves increasing the level of supervision of 
CSO participants and employing DCS staff to run work groups, 
identify projects in communities, and work in partnership with local 
councils.204 

2.254 Departmental staff in a number of regional areas stated that 
sufficient community service could be made available to accommodate 
fine option orders, particularly in areas with existing work programs 
on public infrastructure. Welfare agencies and local councils also 
advised that they would be willing to provide community service work 
in a FOO type of arrangement, if supervision costs and training costs 
could be accommodated.  It was suggested that to effect coordination 
between various agencies, the court could maintain a list of approved 
charities and community groups and the nature of the work available 
at each. A fine defaulter could then approach the charity to complete 
an ordered number of community hours, and present the court with a 
document signifying that the work was undertaken. 

2.255 The Department of Corrective Services, Community Offender 
Services (COS), currently undertake assessments of offenders as part 
of the Pre Sentence Reports ordered by the sentencer. COS advised 
that a FOO assessment should include the same questions as a regular 
court-ordered CSO assessment, noting the need to be careful about 

                                                 

204. In consultation, Department of Corrective Services, 21 June 2006 



Part 2: Court Imposed Fines 

 NSW Sentencing Council 67

where people are placed in terms of the agencies, in terms of the 
credibility of the program and community safety. The exercise of 
discretion would be based on assessments of the offender’s suitability 
for community service, including their history and means. Only 
offenders who are prepared to undertake community service would 
apply and receive fine option orders.  While noting the possible 
resources implications in such a program, COS commented that the 
FOO would hang off the existing CSO assessment system, thus 
minimising costs. 205 

2.256 Submissions noted that due to the accumulation of penalties and 
enforcement costs, a significant period may be required to complete a 
community service order at the current cut-out rate. As such, many 
offenders would be under a CSO for a lengthy period of time, which 
increases the risk of failure. This is particularly so for socially isolated 
offenders and offenders with an intellectual disability, who may have 
difficulty managing time. 206 However, while conceding that people 
with intellectual or cognitive disabilities are likely to need special 
programs with a high level of support and supervision if they are to 
successfully complete an order and avoid a breach, there was a general 
consensus that it would be possible to incorporate an offender’s special 
needs into a Fine Option Order. 

2.257 Both the local courts surveyed and the Department of Corrective 
Services noted the potential for FOOs to include a training or 
rehabilitation assessment component.207  

2.258 The Council has also been advised that an informal FOO-type 
scheme is currently operating in some regional areas. For example: 

• some of the Arakwal people from Byron Bay have organised to do 
an extra days work each week with National Parks & Wildlife 
Service to assist paying of their fines (as part of NPWS 
traineeship);  

• A CSO person is working off his obligation supervising a Learner 
Driver from Lismore through ACE;  

• A young woman is paying off her fines through work experience 
in two different organisations; and  

• The Casino Riverbank Restoration project is run by a local 
Aboriginal group and work is being done to enable Aboriginal 

                                                 

205. In consultation, Department of Corrective Services, 21 June 2006  
206. Submission 40: Julia Foulkes, Statewide Disability Services, Department of 

Corrective Services. See too Submission.16: PIAC; Submission 21: CCLCG, 
and Submission 29: DADHC  

207. In consultation, Department of Corrective Services, 21 June 2006  
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community members to pay off fines by contributing time and 
work to the project. 

Judicial Views 
2.259 Preliminary analysis of the Council’s survey of magistrates 
indicates that forty-five percent of respondents ‘sometimes’ or ‘often’ 
impose a fine knowing that an offender cannot, or will not pay.  In 
most instances, respondents imposed a fine because it was the only 
sentencing option available to them.  

2.260 Eighty percent of respondents supported the court being able to 
impose a community service type penalty or FOO as a first instance 
alternative to a fine.   

Criticisms of the FOO  
2.261 It is accepted that FOOs have been subject to a number of 
criticisms from a sentencing and from a revenue perspective, in so far 
as they: 

! Effectively empower the offender to covert between sentencing 
options;  

• Might result in a perceived sentence creep for impecunious or 
disadvantaged offenders; and 

• Might lead to an initial reduction of state revenue. 

Sentence conversion 
2.262 The Australian Law Reform Commission is of the view that 
offenders should not be entitled to convert between sentencing options 
once a sentence has been imposed, on the basis that judicial officers 
should retain the ultimate responsibility for imposing appropriate 
sentences after considering the purposes, principles and factors of 
sentencing.208  

2.263 However, the Council believes that the proposed fine option 
order regime differs from a penalty conversion order by empowering 
the court consider applications for fine option orders, and to exercise 
judicial discretion when determining whether an offender is suitable 
for a fine option order, rather than permitting an offender to elect an 
alternate penalty after the Court has determined and imposed a 
sentence. 

Sentence creep 
2.264 The Council notes concerns that offenders who receive a fine 
option order instead of a fine would be perceived to have received the 
equivalent of a community service order, a penalty higher in the 
                                                 

208. Australian Law Reform Commission, Discussion Paper 70 – Sentencing 2005 
at 7.138 
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sentencing hierarchy that is regarded as a sentence of imprisonment. 
If this was to occur, it would result in ‘sentence creep’ for impecunious 
or disadvantaged offenders.  

2.265 In order to avoid this perception, judicial education would need 
to be available to sentencers. A Practice Direction could also be issued 
to instruct magistrates of the differences between the FOO and the 
traditional CSO.   

2.266 In order to minimise the risk of sentence creep, it is also 
suggested that: 

• the  ‘cut-out’ rate for fine option orders should be higher than the 
cut-out rate for a CSO;  

• the number of hours that can be ordered by the court be set lower 
than for a CSO (currently a CSO must not exceed 500 hours for 
an adult and 100 hours for a juvenile); and  

• that the penalties for breach of FOO be distinguished from the 
penalty for breach of CSO. 

2.267 Currently, the SDRO may commit the defaulter to a period of 
imprisonment following a breach.209 It is suggested that offenders who 
breach a fine option order should be brought back before the local court 
to be re-assessed. The court would not be required to impose a harsher 
penalty, but has the option of tailoring other good behaviour bonds to 
fit the offender’s circumstances. 

Reduction in State revenue 
2.268 In recommending the introduction of the FOO in NSW a decade 
ago, the NSW Law Reform Commission noted criticisms that initially, 
fine option orders would reduce state revenue ‘ordinarily generated 
from payment of fines, and increased costs in administering 
community service.’210  

2.269 However, the cost of administering fine option orders must be 
balanced against the cost savings from minimising unproductive 
enforcement costs, where enforcement measures including court time, 
legal counsel, and sheriffs are used to enforce debts that are unlikely 
to be repaid.  

2.270 The Council notes that in 2005-06 the SDRO wrote off 10,129 
fines (and penalty notices) worth $4.68 million. It is feasible that at 
least part of the agencies’ enforcement costs (and those of the court 
and Sheriff’s office) associated with this written-off debt may have 

                                                 

209. Section 87 Fines Act 1996 
210. NSW Law Reform Commission, Report 79: Sentencing (1996) at 3.17   
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been able to be saved through the imposition of a FOO, rather than an 
initial fine, on clearly impecunious or otherwise disadvantaged 
offenders. 

Referral to financial counselling at point of sentence 
2.271 The Council notes that numerous submissions were made in 
support of increasing the level of assistance and advice for offenders at 
the point of sentence, and considers that the provision of such advice 
may be of benefit, particularly to impecunious offenders.  A recent 
evaluation of the UK’s Citizens’ Advice Bureau pilot program - an ‘at-
court’ financial advice service – found the service to be very effective at 
overcoming fearful defaulters concerns about an unsympathetic and 
inflexible court process, leading to an increase in prompt full payment 
of court fines.211 

2.272 Referrals to appropriate agencies could be made in court as part 
of a conditional bond. Alternatively, offenders could be referred 
through the registries and through Circle Sentencing or other 
diversionary program. There is potential for offenders to be require to 
complete a financial counselling program with the aim of establishing 
a plan for payment of the fine, in lieu of having a licence or vehicle 
sanction imposed.  

2.273 Consideration should also be given to the referral becoming part 
of a ‘rewards’ scheme, whereby successful completion of financial 
counselling programs could be ‘rewarded’ by a review and possible 
write-off of some of an offender’s fines.   

2.274 The Council notes advice that care should be taken if Aboriginal 
people are sent to non-Aboriginal agencies, as it is important to ensure 
that Aboriginal offenders have trust in these agencies if the financial 
counselling is to be effective.212 

Fine payment and applications for time to pay 
2.275 The likelihood that fines will be paid promptly and in full is 
likely to be improved if the following proposals are implemented 
consistently and routinely into local court practice:  

• Magistrates should be encouraged to take positive steps to take 
an offender’s means into account, as well as the impact of the fine 
on offenders and their dependents, particularly in the light of any 
accumulated fines and penalties, when determining a sentence;  

                                                 

211. Raine & Mackie ‘Financial Penalties: Who Pays, Who Doesn't and Why Not?’ 
The Howard Journal of Criminal Justice Volume 43 Page 518- 538, December 2004 

212. In consultation, Dubbo Circle Sentencing, 7 August 2006  
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• Better information to be provided to the courts regarding 
accumulated fines and penalties;  

• Magistrates to have the power to extend the time for payment 
and to approve time to pay arrangements; 

• Better provision and recording of information as to offenders’ 
personal details; 

• Better supply of information to offenders of their rights;   

• Single court costs where there are multiple offences dealt with at 
one time; 

• Abandonment of the automatic 28 days time to pay order, 
reserving a power to the court to order offenders (with means) to 
pay their debt in a shorter period, preferably the same day; 213 
and 

• Personal service to be required for service of fines notices for 
defendants who fail to appear. 

2.276 Although a number of submissions favoured the introduction of a 
positive requirement, in each case, for magistrates to take the means 
of an offender into account, in place of the current requirement to do so 
only where that information is reasonably and practically available,214 
the Council accepts that the size of court lists, and the incidence of 
absent defendants would render this impractical, by reason of the 
delay and difficulty in the collection of the necessary information.  

2.277 It accordingly prefers the adoption of a practice whereby 
magistrates would positively encourage its production and require 
somewhat less formal proof of lack of capacity than that which is 
currently required, for example, proof that the offender is in receipt of 
social security benefits.   

Personal service 
2.278 The Victorian Infringements Act (2006) requires that defendants 
personally be handed a notice of penalty by the Sheriff. This safeguard 
measure is designed to ensure that individuals are aware that they 

                                                 

213. Challinger, D. (1985) “Payment of Fines” in Australian and New Zealand 
Journal of Criminology, vol 18, pp 95-108 - requiring that the fine be paid 
upon sentencing, except under special circumstances, such as an 
impecunious offender, could increase the percentage of completed fine 
payments. 

214. For example, through legislative amendment to section 6 Fines Act and 
section 33(1) Children (Criminal Procedure) Act 1987 to require the court to  
take an offender’s means into account.  
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have the fine, aware of the consequences of default and aware of the 
seriousness of the position that they are in.   

2.279 Requiring the use of personal service or a notice with similar 
effect as a committal warrant to advise absent defendants of the court-
imposed penalty would alert the courts if an offender is no longer at 
their last address, and avoid a sequence of events that wastes fine 
enforcement resources.  

2.280 Implementing these safeguards in the service of notices stage 
would protect people who do not receive notice of their financial 
liability, as well as providing the fine enforcement agencies with better 
quality information to ensure a more effective and efficient process. 

Fines collection by the court 
2.281 Fine collection by the courts would be enhanced if the system 
allowed for the following: 

• Direct debit to be available for both court-imposed fines and 
penalty notices; 

• Capacity for cross court supply of information (to allow courts to 
be able to ‘talk’ with one another despite differing databases); 

• Simpler requirements for time to pay – eg, production of 
Centrelink or Health Care card should be enough; 

• Establishment of a procedure for administrative review by the 
SDRO Review Board later mentioned, of time to pay decisions 
made by the registrar or by the court, when the situation has 
changed from the time when the fine was imposed, or when 
means information is supplied that was not available or 
provided when the fine was imposed;  

• Reminder letters to be issued to all defaulters; and  

• Statistics as to court default and collection rates to be routinely 
collected.  

Fine defaulter profile 
2.282 It is noted that neither the courts nor the SDRO were able to 
provide any information on the profile of a fine defaulter, as current 
data collection currently excludes this analysis.   

2.283 The Council is of the view that as fines are enforced through a 
centralised system, it would be helpful if a fine defaulter profile was 
available to the court at sentencing, in addition to a person’s criminal 
history, although not as a circumstance that might aggravate the 
penalty. This would allow the court to evaluate the likelihood of the 
offender paying a fine, the level of any outstanding debt and whether 
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other types of enforcement action have either succeeded or failed in 
relation to the offender. This may assist the court in imposing a more 
effective sentence.  

2.284 Although no profile exist of a typical fine defaulter in NSW, some 
guidance can be obtained from research studies conducted 
internationally. A detailed analysis of more than 2,000 cases of default 
on financial penalties that had been imposed by some 20 different 
Magistrates’ courts across England and Wales found that a typical 
defaulter was: 

• a young male (21-30 years of age);  

• from a poor neighborhood;  

• unlikely to be legally represented or was represented by a duty 
solicitor rather than their own defence; and  

• was likely to fail to attend the court session, leading to tougher 
sanctions being decided in their absence.215 
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PART 3: PENALTY NOTICES 
3.1 In this chapter the Sentencing Council has had the benefit of a 
report prepared by Maureen Tangney (Director of the Legislation and 
Policy Division of the NSW Attorney General’s Department) in 
relation to the use of penalty notices and it acknowledges the 
assistance thereby provided.  

3.2 The Council has considered it necessary to deal with penalties 
issued pursuant to penalty notices in this Interim Report because of 
the considerable overlap in their use with court imposed fines, and in 
the enforcement and recovery procedures applicable to each. 

Background 
3.3 The use of penalty notices in New South Wales developed in an ad 
hoc manner. Beginning with legislation enacted in 1930 to cover 
parking offences, their use expanded in 1961 to include other traffic 
offences.1 Enacted largely due to the fact that NSW courts had fallen 
40,000 cases behind in dealing with traffic prosecutions, the 
introduction of a ‘ticket’ system for general vehicle offences was the 
first to operate in Australia.2 By 1988 the power to issue penalty 
notices for both parking and moving traffic offences was combined 
under the Transport Administration Act 1988 (NSW).  

3.4 The use of penalty notices has since expanded considerably to 
cover a broad range of offences. Pursuant to the Fines Act 1996 (NSW), 
penalty notices can be issued for offences found within 97 separate 
items of legislation, involving a number of agencies including the 
police, local government, transport authorities and various 
Government departments. A list of the laws that permit the issue of 
penalty notices is found in Schedule 1 of the Fines Act 1996 (NSW).3 It 
is understood that some 17,000 offences can be currently dealt with by 
penalty notice. 

3.5 In 1996 the NSW Law Reform Commission considered the 
expansion of the penalty notice system to include certain public order 
offences and offences for which a fine was the usual penalty imposed 
by the courts.4  While acknowledging the potential risks involved with 

                                                 

1. Fox, R  Criminal Justice On the Spot: Infringement Penalties in Victoria, 
Australian Institute of Criminology, Canberra, 1995 at 31. 

2. Traffic Act 1909 (NSW). Until 1988 called the Motor Traffic Act 1909. 
3. See Annexure E. 
4. NSW Law Reform Commission, Sentencing, Report No 79, Sydney, 1996 at 

[3.44] 
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the use of penalty notices,5 the Commission (by majority) 
recommended the expansion of the penalty notice system to cover such 
conduct. The main arguments for expansion related to the potential 
benefits in saving offenders the stigma and trauma of court 
proceedings, and the economic and administrative advantages of 
diverting minor cases away from the courts.6 

3.6 In recommending an expansion of the penalty notice system, the 
Commission noted that certain safeguards would be needed in order to 
minimise the risks involved. These included: 

• No conviction is to be recorded if a penalty notice is received and 
payment is made; 

• The issuing of a penalty notice must be discretionary with clear 
guidelines governing this discretion; and 

• Agencies who have the power to issue penalty notices should be 
effectively monitored to safeguard against any abuses of power 
and to trace any net widening effects. 

3.7 In 2002 the Crimes Legislation Amendment (Penalty Notice 
Offences) Act was passed, widening the reach of the penalty notice 
system by allowing, on a trial basis, police officers to issue a Criminal 
Infringement Notice (CIN) for certain offences having more of a 
criminal rather than a regulatory nature. The CIN system is subject to 
certain restrictions, for example: 

• They are not available in respect of offenders aged under 18 
years; 

• A maximum of four CINS can be issued to any one offender; and  

• They are not available in relation to offenders who are 
intoxicated or drug affected to the point that the officer believes 
them incapable of comprehending the procedure. 

3.8 Examples of CIN offences include: common assault, larceny of 
goods up to the value of $500, obtaining money or benefit by deception, 
goods in custody, offensive language or conduct, obstructing traffic, 
and entering a vehicle or boat in a public place without the owner's 
consent. 

                                                 

5. NSW Law Reform Commission, Sentencing, Report No 79, Sydney, 1996 at 
[3.49] 

6. NSW Law Reform Commission, Sentencing, Report No 79, Sydney, 1996 at 
[3.50] 
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3.9 In April 2005 the NSW Ombudsman completed a review of the 
trial of the CIN scheme.7 Overall the Ombudsman considered the trial 
successful in providing police officers with a further option in dealing 
with minor offences, however, a large number of recommendations 
were made relating to the implementation of the scheme and the 
maintenance of safeguards.  

3.10 Particular reference was made to the disproportionate impact 
that the CIN system can have on vulnerable groups within the 
community including:  

• Aboriginal people;  

• People with intellectual or developmental disabilities;  

• People with mental illness; and  

• People who have limited financial means.  

3.11 Relevant portions of the Report included the identification of the 
principles that would determine whether a criminal offence is suitable 
to be dealt with by a CIN, and recommendations that: 

• Clear guidance be given to police officers on what does and does 
not constitute offensive language, for which a CIN might be 
issued;  

• Consideration should be given to developing guidelines for senior 
police officers regarding the circumstances in which a CIN could 
be withdrawn, such as where it has been inappropriately issued; 

• Data relating to the issue of CINS to Aboriginal people for 
language and conduct offences should be recorded, monitored 
and evaluated for its effectiveness and consequence;  

• Education and training using case studies should be 
implemented to illustrate the appropriate and inappropriate use 
of a CIN; and that 

• The CIN system should be monitored and kept separate from 
other penalties in order to determine:  

- whether they are being paid;  

- whether net widening is occurring;  

- whether they are acting as a deterrent; and 

                                                 

7. On the Spot Justice? The Trial of Criminal Infringement Notices by NSW 
Police, NSW Ombudsman, Sydney, 2005. 
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- whether they are having an adverse knock-on effect such that 
other existing options and possible alternatives should be 
examined. 

• There be education and consultation at local level, particularly 
in rural and remote communities, and those with significant 
Aboriginal populations, to address concerns about their use and 
the consequences of default in payment (if the scheme is 
extended); 

• Safeguards be established concerning the use in courts of CIN 
histories where the relevant notices have been satisfied by 
payment; 

• The CIN should include information in relation to the possible 
consequences of non-payment, and of failure to defend a matter 
successfully in court; and that receipt and payment of a CIN 
does not amount to a finding of guilt or result in a conviction; 

• The capacity of the Infringement Processing Bureau (IPB) (now 
absorbed into the SDRO) should be developed to allow review of 
a CIN prior to an election to go to court or referral to the SDRO, 
in the course of which the recipient could make representations 
and have them considered by the IPB or a senior police officer, 
and this would allow the review without prejudicing the 
recipients right to pay the penalty or to elect to go to court; 

• The IPB, or currently the SDRO, be empowered to deal with 
applications for payment of a CIN by instalments, without the 
recipient incurring the additional costs that are currently 
charged in the enforcement process; and that a standard form be 
developed which provides sufficient advice and a capacity in the 
applicant to select an available arrangement.  

3.12 The Public Interest Advocacy Centre (PIAC) and the Homeless 
Person’s Legal Service8 recently delivered a report on options for the 
management of fines matters. The Report drew attention to the 
impact of penalty notices upon the marginalised sections of the 
community, who incur penalties that they cannot pay and who are, as 
a consequence, driven deeper into debt and the criminal justice 
system, through the sanctions and enforcement costs that follow. The 
Report identified suggestions for the amelioration of the impact of the 
penalty imposition and enforcement regime similar to those elsewhere 
set out in this Interim Report.  

                                                 

8. Submission 13: Public Interest Advocacy Centre (PIAC) and the Homeless 
Person’s Legal Service, Reform of the Management of Fines Matters in New 
South Wales (2006).  
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3.13 Similar issues were identified in the report of the Standing 
Committee on Law and Justice into Community Based Sentencing 
Options for Rural and Remote Areas and Disadvantaged Populations, 
referred to in the previous chapter of the Interim Report.9  

                                                 

9. NSW Parliament, Standing Committee on Law and Justice into Community 
Based Sentencing Options for Rural and Remote Areas and Disadvantaged 
Populations, Final Report March 2006. 
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Availability and Use of Penalty Notices 
3.14 The majority of “fines” in NSW are issued by way of a penalty 
notice. As Professor Richard Fox has commented: 

Australian figures indicate that if the proportion of 
accusations reaching the criminal justice system as on-the-
spot fines is a fair measure of the significance of this 
measure in the overall system, it is proper to conclude that 
the main business of criminal justice is no longer serious 
crime. Nor even is it crime which is pursued in the criminal 
courts. The number of cases of alleged wrong-doing handled 
through the on-the-spot fine procedure clearly outstrips all 
other classes of offence.10 

3.15 Penalty notices can be issued for a broad range of offences with 
varying degrees of seriousness, many of which are of a regulatory 
nature arising under legislation creating standards concerning road 
and public transport, the protection of national parks and fisheries, 
occupational health and safety and the environment, for example:  

• failure to pay fishing fee; 

• riding on an escalator rail;  

• breaking glass in a public place;  

• taking animal into a park; 

• exceeding the speed limit by more than 45 km; 

• spitting in public; 

• fare evasion; 

• failure to wear a bicycle helmet; and 

• failure by a taxi driver to drive by the shortest route. 

3.16 While their use has spread well beyond traffic and vehicle related 
offences to other areas of regulation, the majority of penalty notices 
are still issued for traffic and vehicle related offences. The primary 
issuing agencies are the police, local councils, RailCorp and the RTA.   

3.17 The Council has been informed that for the year 2005 the SDRO 
was collecting on 2.6 million penalty notices with a total value of $363 

                                                 

10. Fox, R ‘Criminal Sanctions at the Other End’, paper presented at 3rd 
National Outlook Symposium on Crime In Australia: Mapping the 
Boundaries of Australia’s Criminal Justice System, Australian Institute of 
Criminology, Canberra, 1999 at 6-7 
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million, and that 74 percent required no further enforcement than an 
initial warning letter from that office.  Current statistics on the 
number of penalty notices issued by each agency, and for which 
offences, is currently not available.  

3.18 The Council, for its final report, will be undertaking further 
investigations into the number of penalties issued over the past years 
to provide further observations as to their breadth of application and 
default rate.  

3.19 Under the current penalty notice system, the Acts, and in many 
cases the Regulations, prescribe the amount of the penalty that may 
be imposed for individual offences. The process by which an agency or 
department fixes the amount of the penalty notice however is not 
detailed in either the Acts or Regulations, in practical terms being left 
to determination by the individual government departments 
concerned with the administration of the relevant legislation.  

3.20 While these departments have developed policies regarding 
offences arising under the legislation within their area of 
administration, attention has rarely been given to any coordination of 
the operation of penalty notices as a whole. As a result, the fixing of 
penalty amounts is uncoordinated, leading to considerable differences 
between offences which do not seem to be justified by the differences 
in their objective seriousness, as can be seen from the following 
penalties: 

• $50 for not wearing a bicycle helmet; 

• $75 for parking in a restricted zone; 

• $100 for feet on a train seat; 

• $225 for exceeding the speed limit by more than 15kph; 

• $300 for not stopping at a red light; 

• $400 for smoking on a train station; 

• $400 for spitting on a train. 

3.21 Moreover, there are inconsistent penalties available for certain 
offences dependent upon the issuing agency. For example, under the 
CIN trial, the maximum penalty that can be imposed for offensive 
language is $150, whereas if issued by a Transit officer under the Rail 
Safety (General) Regulation 2003, a penalty of $400 can be imposed. 

3.22 The effect of the arbitrary system of setting penalty notice 
amounts needs to be viewed in the light of the strict liability nature of 
penalty notices and the absence of any discretion in the issuing officer 
to fix a penalty other than in the prescribed amount.  
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3.23 In his earlier (1995) report on the penalty notice scheme11, 
Professor Fox concluded that there was a need for a model 
legislative scheme to regulate the use of penalty notices which 
contained, inter alia, the following elements: 

• Their application to summary offences alone; 

• The non-recording of a conviction if payment is made; 

• The fixing of a maximum penalty; 

• The preservation of a discretion in the issuing officer to 
issue a warning or caution, to be exercised in accordance 
with guidelines which should be settled and disseminated; 

• Preservation of an election to have the matter referred a 
court; and 

• A discretion in the issuing agency to withdraw the notice 
upon the supply by the recipient of the notice, of additional 
factual information justifying such as course. 

3.24 Where there is little avenue for the kind of independent review 
and due process in the imposition of penalties pursuant to notices 
which is inherent in the issue of court imposed fines, it is appropriate 
to ensure that reasonable limits and guidelines are placed upon their 
use. Particularly is this so in circumstances where it appears that the 
number of offences being detected and punished by penalty notices is 
growing at a significant rate. 

 

                                                 

11. Fox, Criminal Justice on the Spot: Infringement Penalties in Victoria, 
Australian Institute of Criminology, 1995. 
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Difference between Criminal Prosecutions and the Penalty Notice 
System  
3.25 There are some key differences between the penalty notice 
system and standard criminal prosecutions.  

3.26 Offenders charged with a criminal offence are: 

• presumed innocent until proven guilty beyond reasonable doubt; 

• entitled to present their case before an independent judicial 
officer; 

• entitled to have the prosecution prove all the elements of the 
offence including the mental element (although not the latter in 
offences of strict liability); and 

• Entitled to have the objective circumstances of the offence, as 
well as the subjective circumstances taken into account when the 
court considers the appropriate penalty. 

3.27 The penalty notice system operates differently, inter alia, in that: 

• Guilt is determined on the basis of strict liability;  

• The offender has the option of either paying the amount 
immediately or electing to have the matter dealt with by a court; 

• The amount of the penalty is fixed, there being no avenue for the 
authority issuing the notice to take into consideration the 
objective gravity of the offence or the financial means of the 
offender; and 

• The penalty is determined by the agency issuing the notice 
rather than by an independent, judicial officer. 
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Advantages and Disadvantages of the Penalty Notice System  
Advantages 
3.28 Advantages of the penalty notice system include the following: 

• The courts and criminal justice system save considerable time 
and money which would otherwise be involved in the formal 
prosecution of a high volume of minor criminal and regulatory 
offences (estimated to be in the order of 3 million per year) most 
of which would not be contested; 

• Offenders and issuing agencies are saved the cost, time and 
inconvenience of having to prepare for a court appearance; 

• Offenders will usually (but not invariably) be fined a lower 
monetary sum than that which may be imposed by the courts; 

• Issuing agencies may receive the revenue received from 
payment; 

• Penalty notices are relatively easy to administer with some 
offences being detected by automatic or semi automatic devices 
such as speed cameras, red light cameras and video surveillance. 
They are also adaptable to the needs of different agencies from 
police to local councils to road transport authorities;  

• The penalty is immediate and certain, and for some offences 
widely known, which can act as a deterrent (for example red 
light and speed cameras); and  

• Court costs and victims compensation levies are not added to the 
penalty. 

3.29 Generally, offenders avoid having a conviction recorded for the 
offence, the existence of which can present significant problems for 
travel to those countries that deny visas to persons with any form of 
criminal conviction.  

3.30 This was recognised in recently enacted Victorian legislation, 
which provides specifically for no conviction to be attached to the 
imposition of a penalty notice.12 The Council notes however, proposed 
Tasmanian legislation, which provides for deemed convictions where 
an offender accepts and pays an infringement notice.13  

                                                 

12. The Infringements Act 2006 (VIC) Section 33(1)(b): no conviction is to be 
taken to have been recorded against that person for the offence.  

13. Monetary Penalties Enforcement Bill 2005 (TAS) 
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Disadvantages of the penalty notice system 
3.31 Disadvantages of the penalty notice system include the following: 

• Penalty notices may have a net widening effect. Given the ease 
from which a penalty notice can be issued and the availability 
and use of automatic detection devices, penalty notices may be 
issued for conduct that could be more appropriately dealt with by 
a warning or caution and which was previously dealt with on 
that basis;  

• Penalty notices operate on the concept of strict liability. This 
results in practically no avenue for independent review of the 
conduct, or for moderation of the penalty to take into account the 
objective seriousness of the offence, or for any review of the 
practices of the issuing agency involved, unless the offender opts 
to challenge the penalty notice by going to court; 

• The convenience of disposing of a penalty notice as opposed to 
challenging it in court may lead some people to admit guilt 
where they may be innocent. (Particularly for conduct which the 
courts have found does not constitute offences (eg in the context 
of offensive language);      

• Penalty notices may be used for revenue purposes as opposed to 
correctional or behaviour modifying purposes or for purposes 
designed to improve community safety; 

• There is little scope, or obligation upon issuing agencies, to 
consider an offender’s personal circumstances and means or 
capacity to pay the penalty; 

• Limited discretionary powers available to the police, transit, 
Local Council and Parks officers to proceed by way of a caution 
instead of a penalty notice.   

• The reduction of judicial and public scrutiny over the 
investigation and enforcement procedures of the relevant 
agencies, with a consequent potential for discrimination, 
corruption, and arbitrary and negligent use of penalty notices; 
and 

• The issue and service of notices without proper identification of 
the offender, such that there is a risk of innocent people being 
caught up in the enforcement process and sustaining a sanction, 
although unaware of that process being initiated. 

3.32 Some specific groups within the community are also more 
susceptible to receiving a penalty notice than others, often in 
circumstances where they have little real understanding of why it is 
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that they are said to have offended or capacity to control the offending 
conduct. So for instance, young people, the intellectually and mentally 
disabled, the homeless, and Aboriginal persons, who are more visible, 
tend to make up the bulk of those who receive penalty notices for 
minor conduct offences and street offences. 
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Impact of the Penalty Notice System on Marginalised Sections of the 
Community  
3.33 Submissions to the Council have commented on the negative 
impact the penalty notice system has upon marginalised sections of 
the community.14  Significant penalties are capable of being imposed 
for relatively trivial offences affecting most notably: young offenders; 
the homeless; indigent; mentally or intellectually disabled and 
Aboriginal people, with the prospect of these offenders incurring a 
large and accumulating debt which they are unable to pay. 

3.34 At the imposition stage of the penalty notice system, a person 
within a marginalised section of the community is relying upon the 
authorising officer to exercise discretion. Such discretion is limited 
where the authorising officer has not been trained effectively in 
identifying when it is appropriate to issue a penalty notice, or is 
unsympathetic to the marginalised sections of the community. 

3.35 Contesting a penalty notice in court, applying for withdrawal or 
annulment, or obtaining a time to pay arrangement for a person 
within a marginalised section of the community may also prove 
difficult. The process requires literacy skills, time, extra expenses and 
knowledge of the options available and where to seek help. In this 
regard the available resources are likely to be stretched in responding 
to other areas of the justice system, and barely, or if at all, available to 
provide assistance to those who wish to contest a penalty notice. 

3.36 Submissions and consultations have suggested that the absence 
of a physical point of access to the SDRO, at Local Courts, or at 
Government access centres, and the absence of accessible guidelines or 
at least a framework, makes it difficult for defaulters to deal with the 
SDRO, or to obtain information as to the available procedures. It was 
alleged that the only regularly available advice (accessible via the 
telephone) comprises inconsistent information and responses.15 

3.37 Currently the SDRO only accepts payment of a penalty by 
cheque, money order or credit card either in person at a post office or 
online for credit card payments. There is no capacity to pay by direct 
debit, Bpay or via a Centrepay arrangement with Centrelink. For 
                                                 

14. Submission 4: Commission for Children and Young People; Submission 5: 
The Salvation Army; Submission 8: NCOSS; Submission 10: Uniting Care; 
Submission 13: The Shopfront Legal Centre; Submission 15: Youth Advisory 
Council; Submission 19: The Coalition of Aboriginal Legal Services (COALS); 
Submission 20: Youth Justice Coalition; Submission 21: Combined 
Communities Legal Centre Group (NSW) Ltd; Submission 24: Anonymous 
prisoner, Mid North Coast Correctional Centre; Submission 25: Anonymous 
prisoner, Mid North Coast Correctional Centre. 

15. Submission 16: Public Interest Advocacy Centre (PIAC) 
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many this is unduly restrictive and creates problems for people in 
remote areas and for those who are financially inexperienced. 

3.38 As in the case of fines, the imposition of driver licence and vehicle 
sanctions following default in the payment of penalties, can lead to an 
escalating problem either by reason of the loss of employment when a 
licence or vehicle is needed, or by the commission of a serious driving 
offence if the offender elects to continue to drive or use an 
unregistered vehicle so as to maintain employment or provide 
transport for family needs and emergencies. The problem is 
aggravated for those living in regional areas or outlying metropolitan 
areas where access to regular public transport is limited. 
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Procedures for Contesting the issue of a Penalty Notice 
3.39 A person may contest a penalty notice by either applying to the 
SDRO or electing to have the matter dealt with by a local court. The 
matter may also be contested after the imposition of a penalty notice 
enforcement order.  

Applying to the SDRO  
3.40 Previously a person given a penalty notice could appeal to the 
Infringement Processing Bureau (IPB) for a review of the issued 
notice. The IPB would then consult with the issuing agency as to the 
merits of any appeal. The IPB has now been integrated with the 
operations of the SDRO. 

3.41 The SDRO has advised that it will now consider an “appeal” 
against a penalty notice (although there does not appear to be any 
legislative authority for it to do so) if:  

• It was incorrectly issued; or  

• There are special circumstances that warrant leniency.   

3.42 The appeal must be lodged with the SDRO before the due date for 
payment of the penalty notice or of the penalty reminder notice. There 
are no enforcement fees payable at this time. 

3.43 After considering the application, the SDRO may: 

• decline the application (in which case the penalty notice stands); 

• determine that a penalty notice has been incorrectly issued and 
cancel the notice so that it does not proceed further; or  

• find an offence proven but issue a caution in light of extenuating 
circumstances, for example, where a driver has had a good 
driving record for a number of years.        

3.44 The SDRO website provides fairly limited information on what 
constitutes special circumstances sufficient to justify leniency. The 
applicant is advised only to provide a statutory declaration providing 
details of the person in charge of a vehicle or the new owner if the 
applicant was not driving at the time of the offence; or a letter 
explaining the circumstances and attaching documentary evidence to 
support the case. 

3.45 The SDRO has advised that applications are reviewed using 
strict guidelines by either SDRO staff or the issuing agency. These 
guidelines are not published due to concerns regarding client 
commercial in-confidence and the risk that offenders would tailor their 
applications to take advantage of the guidelines and escape liability.  
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3.46 While appreciating these concerns, the Council is nonetheless of 
the view that more guidance could be provided to applicants on what 
constitutes special circumstances at the penalty notice stage. The 
provision of publicly available guidelines could also address criticisms 
relating to poor SDRO communication and lack of community 
knowledge on practice issues.  

3.47 The Council further notes that none of the penalty notices 
examined by it in the course of its Inquiry inform an offender they he 
or she may appeal against a penalty notice on the grounds of ‘special 
circumstances.’  

3.48 The Council would welcome clarification as to whether penalty 
notices currently reflect the right to appeal on the grounds of special 
circumstances, since the absence of such knowledge effectively negates 
the benefits of the SDRO adopting the practice.  

Court Election  
3.49 A person can choose to go to court to dispute a penalty notice 
(before it becomes a Penalty Enforcement Order) by contacting the 
SDRO and electing to have the matter heard in the local court.16  

3.50 Only the person named on the penalty notice or the registered 
owner of vehicle can elect to go to court, and the matter will be listed 
at the local court nearest to where the offence was alleged to have 
occurred.  

3.51 The grounds upon which a person can apply to the local court are 
not exhaustively defined, however some options identified in the 
standard application include the following:17 

• For driving offences the offender has held an Australian licence 
for the last 10 years without any demerit point offences; 

• The vehicle which it is asserted the offender was driving was 
stolen at the time the offence was committed or was being driven 
by another named person; 

• The offender did not receive advice of the penalty notice because 
he or she was in gaol, hospital or overseas; 

• The offender holds a valid ticket or concession card (where the 
offence is one of fare evasion); 

• The parking meter was faulty and the offender has a fault 
reference number from the Council (for parking offences); 

                                                 

16. Section 35 Fines Act 1996. 
17. http://www.sdro.nsw.gov.au/appeals/pn_options.html 
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• The vehicle had broken down (for parking offences); 

• The offender was subject to a medical emergency (for driving 
offences); or 

• The offender had changed his or her address (at the RTA) and did 
not receive the penalty notice. 

3.52 Where a matter is contested in court following one or other of the 
grounds mentioned above, the matter proceeds on the basis that a 
penalty notice or penalty reminder notice had not been issued. The 
matter is thus removed from the SDRO database and will only re-
appear if the offender is convicted by the court and subsequently 
defaults on the court generated time to pay arrangements, thus 
necessitating referral to the SDRO for enforcement action. 

3.53 Available to the court are all the possible sanctions that apply to 
the offence in question. This may involve dismissing the penalty or 
imposing a different penalty such as a bond or a higher or lower fine 
amount. If imposing a fine, a court is required, pursuant to section 6 of 
the Fines Act 1996, to take into account the financial circumstances of 
the offender when assessing the amount of the fine if they are 
reasonably and practically available.  

3.54 A disadvantage of a reference to the local court, however, is that 
if the contest is unsuccessful, and a fine or other sanction is imposed, 
this has the same status as if the proceedings were instituted in a 
court, including the recording of a conviction. Moreover such 
proceedings can be costly if legal representation is obtained although 
they are unlikely to succeed if conducted in person.  

Penalty Notice Enforcement Order 
3.55 The State Debt Recovery Office may, on application or its own 
initiative, withdraw a penalty notice enforcement order (PNEO) on the 
following grounds:18  

• Mistaken identity; 

• Wrong owner of the vehicle or vessel; 

• Order made in error. 

If a notice is withdrawn it is unenforceable.  

3.56 A PNEO may also be annulled. The grounds for annulment are 
set out under section 49 and include:  

                                                 

18. Section 46 Fines Act 1996. 
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• Absence of knowledge of the notice until issue of the enforcement 
order; 

• The recipient did not act on the notice because of accident, 
illness or misadventure or other cause; 

• The recipient’s liability is in doubt; 

• There is just cause for annulment in the circumstances of the 
case. 

3.57 If a PNEO is annulled the matter is referred to the local court for 
determination.  

3.58 Before the SDRO annuls an enforcement order on the grounds 
that liability is in doubt, it must refer the matter to the officer or the 
issuing agency, which must review the matter to determine whether 
the notice to which the enforcement order applies should be 
withdrawn.     

3.59 If an annulment application is refused then the applicant may 
apply to the local court to have the application dealt with by the court. 
If the enforcement order is annulled then the court is to hear the 
matter de novo as if no enforcement order has been made, in a 
procedure akin to an earlier election (under section 35) to have the 
matter dealt with by the court.  

3.60 The extent to which offenders are informed of the withdrawal or 
annulment options is unclear, although it seems unlikely that they 
would be used by those from the marginalised sections of the 
community or by young offenders unless they were provided with legal 
assistance.  

3.61 There are no guidelines detailing the manner in which an 
application to the SDRO is determined or reviewed except to say that 
each is assessed on an individual basis. Once an application is 
received the fine is placed on hold pending the review.  
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Current Procedures for Payment 
Payment 
3.62 The procedures governing the payment and enforcement of 
penalty notices are found in Part 3 of the Fines Act 1996.  

3.63 Payment may be made in person at a post office by cash, cheque, 
money order or credit card; by credit card online; or by sending a 
cheque or money order to the SDRO.  

Penalty Notice 
3.64 Once a penalty notice has been issued, it must be paid in full 
within the time specified (usually 21 days), unless the person alleged 
to have committed the offence elects to have the matter dealt with by 
a court or applies to the SDRO for leniency (see below). Payment of 
the full amount specified on the penalty notice results in there being 
no further liability for the offence to which the notice relates.  

Penalty Reminder Notice 
3.65 If the penalty notice remains unpaid after the date specified, and 
the person has not elected to contest the notice, then a Penalty 
Reminder Notice (PRN) is issued by an authorised officer of either the 
issuing agency or the SDRO. A PRN must provide the offender with at 
least 21 days to finalise payment. If payment is made at this stage 
then the matter is finalised and no further liability ensues. 

Penalty Notice Enforcement Order  
3.66 If payment remains unpaid after the issue of a PRN and the 
person has not elected to have the matter dealt with by a court or has 
not entered into discussions with the SDRO, then a Penalty Notice 
Enforcement Order (PNEO) will be issued by the SDRO. 
Administratively it would seem the SDRO treats this as a Fine 
Enforcement Order under section 57 of the Act. 

3.67 Enforcement costs are generally $50 at each additional stage of 
the enforcement process. However, if the offender was a juvenile 
(under 18) at the time of incurring the fine or penalty notice (and the 
matter was enforced after 1 September 2004) the enforcement costs 
will be $25.    

3.68 If the person does not pay the amount (including the enforcement 
fee) within 28 days, enforcement action by way of sanctions may be 
taken in the same way as that for court imposed fines, that is, via the 
SDRO.  
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Time To Pay 
3.69 The position is unclear in relation to the stage at which an 
entitlement arises in the recipient of a penalty notice to seek time to 
pay the penalty.  

3.70 There have been some suggestions that the issuing agency might 
have a capacity to grant approval for time to pay arrangements 
although no statutory basis for any such power appears to exist.  

3.71 The SDRO has advised the Council that in recent months, it has 
adopted an informal process of approving such applications and 
allowing payment by instalments at inception, that is, at the stage of a 
penalty reminder notice, although the only relevant statutory power 
seems to be that contained in section 100 of the Fines Act.  It permits 
an offender to apply to the SDRO for time to pay, but only after the 
issue of a fine enforcement order (that is, if a court fine enforcement 
order or a penalty notice enforcement order remains unpaid) and 
before the issue of a community service order. 

3.72 There would be advantages in: 

• Empowering issuing agencies to approve time to pay 
arrangements before referral of the matter to the SDRO for 
enforcement; 

• Clarifying and confirming the capacity of the SDRO to approve 
time to pay arrangements at the stage of the penalty reminder 
notice; and 

• Establishing transparent guidelines that would include the 
provision of suitable information informing the recipients of 
penalty notices of their entitlements to seek time to pay 
arrangements (including payment by instalments). 
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Enforcement Procedures 
3.73 If a penalty enforcement order remains unpaid after 28 days, and 
there has been no election for it to be dealt with by a court or a 
reference to a court consequent upon annulment, then the 
enforcement procedures within Part 4 of the Fines Act 1996 apply.  

3.74 Section 58 of the Fines Act details the enforcement procedures 
that apply to both a penalty enforcement order and a court 
enforcement order (that is, relating to an unpaid court-imposed fine). 
They are as follows, in summary: 

• Service of enforcement order 

• Driver licence or vehicle registration suspension or cancellation 

• Suspension of dealings with the RTA 

• Civil enforcement 

• Community service order 

• Imprisonment on failure to comply with community service order 

3.75 These enforcement procedures are discussed further in Chapter 
Four: State debt recovery Office, at paras 4.8 – 4.41. 

Fines payable by corporations 
3.76 The procedures for enforcement (other than CSOs and 
imprisonment) also apply to fines and penalties payable by 
corporations. 
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Difficulties with the Current Penalty Notice Enforcement Procedures  
3.77 A number of difficulties associated with the procedures for the 
issue of penalty notices and for the enforcement of outstanding notices 
have been identified, some of which apply in common with those 
applicable for the recovery of fines. 

Offender’s financial circumstances 
3.78 There is uncertainty as to the capacity to take into account the 
financial means of the offender at the beginning of the process. While 
time to pay arrangements are available to offenders experiencing 
financial difficulties, they are strictly only available once the penalty 
notice has reached the fine enforcement order stage, with the 
consequence that the SDRO has to assume the burden of attempting 
to deal with penalties that should not have been imposed, or that 
offenders have no capacity to pay.  

3.79 The Council acknowledges that the SDRO website now advises of 
the existence of an option for offenders who are experiencing financial 
hardship to contact the SDRO immediately upon the issuing of a 
penalty notice in order to obtain a possible extension of the due date.19   

3.80 The exact grounds upon which a person can have the due date 
extended are not specified, and while the procedure is somewhat 
informal, it seems that as a rule of thumb an 8 week extension is 
generally granted for a $300 penalty. It is understood that the SDRO 
is working towards establishing a procedure that would permit 
arrangements to pay by instalments.  

Lack of alternative penalties 
3.81 There is no scope for alternative penalties such as community 
service or a bond, in situations where they are more appropriate, for 
example where the offender does not have the means to pay the 
penalty. That is, until the earlier enforcement provisions undertaken 
by the SDRO have been exhausted, whereupon community service 
may be considered for a defaulter. 

Lack of confirmation of service 
3.82 There is absent any requirement that either the SDRO or the 
issuing agency confirms the service on the offender of either the 
original penalty notice or any subsequent correspondence. 

                                                 

19. http://www.sdro.nsw.gov.au/appeals/pn_options.html and  
http://www.sdro.nsw.gov.au/no_action/pn_cant_pay.html accessed on 
Wednesday 4th October 2006 at 9:00am 
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Predetermined penalty quantity 
3.83 The quantity of the penalty imposed is predetermined and cannot 
be varied at the time the notice is issued or subsequently unless it is 
later written off.  

3.84 While the amount of the penalty and of any accrued penalties can 
obviously be taken into consideration when a time to pay application 
is made, earlier attention to the quantity of any accrued penalties 
could flag a potential fine defaulter and indicate that an alternative 
sanction is appropriate. Likewise, the existence of some procedure 
other than withdrawal or annulment for review of the penalty which 
could make allowance for the objective circumstances of the offence 
and the subjective circumstances of the offender, and lead to some 
variations in the penalty. 

Limited provisions for administrative review 
3.85 As noted later in this report, the procedure for administrative 
review of the decisions of the issuing agency and of the SDRO are 
limited. 
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The Victorian Infringement Act (2006) 
3.86 The Victorian Infringement Act 2006 will come into effect on 1 
July 2007. While it has a good deal in common with the NSW Fines 
Act , it provides a more effective framework for regulating the issue of 
infringement notices and for the protection of vulnerable offenders. 

3.87 In particular, it contains the following features: 

• Provision for the Attorney –General to  

- make guidelines identifying the offences that are suitable for 
notices and the level of penalties applicable, in consultation 
with relevant ministers;  

- establish a model code for their issue; and to  

- identify the criteria for allowing time to pay.  

• The use of warnings in appropriate cases instead of infringement 
notices; 

• The creation of a procedure for internal review by the issuing 
agency on the grounds that: 

- The penalty was issued contrary to law; 

- There was a mistake as to identity; 

- The recipient satisfies the special circumstances criteria; and  

- The offending conduct should be excused because of 
exceptional circumstances; 

Special circumstances comprise:  

- the existence of a mental illness or intellectual disability, or 
other disorder or illness that results in the offender being 
unable to understand that the conduct constitutes an offence 
or to control that conduct;  

- the existence of a serious substance addiction that has a 
similar effect; and 

- homelessness where it results in an inability to control the 
relevant conduct. 

• A deemed withdrawal of the notice unless the review is 
completed within the prescribed time. 

• A requirement for referral to court where the agency confirms the 
notice in those cases where special circumstances have been 
raised; 
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• Payment of the notice does not constitute an admission of guilt in 
relation to the offence or an admission of liability, and is not to be 
referred to in any sentencing report; 

• A natural person may apply for a payment plan where eligibility 
criteria identified in the Attorney-General’s guidelines are met 
and, where granted, the existence of such a plan is to be notified 
to a Central Payment Facility, which must be provided with up to 
date contact details; 

• Permission for unpaid community work for people with 
outstanding infringement warrants. 

• Provision for community work permits, to be supervised by 
community correction offices for penalties of less than $10 000 
(one hour of work for each 0.2 penalty unit, with a minimum of 8 
hours and a maximum of 500 hours work). 
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Expansion of the Penalty Notice System 
3.88 The Council considers that attention should be given to any 
deficiencies in the system for the use of penalty notices, and for their 
enforcement by the SDRO, before there is any further extension of the 
existing trial.  

3.89 Extension of the scheme to cover additional offences, whether 
regulatory or criminal presents significant difficulties and should not 
occur unless and until there is wholesale review of the system for their 
issue and enforcement, and unless and until suitable safeguards and 
guidelines are established applicable to each agency. 

3.90 Warnings to similar effect have been given by the NSW 
Ombudsman20 and The Homeless Person’s Legal Service / Public 
Interest Advocacy Centre.21  

3.91 The reasons for deferring any extension of the use of penalty 
notices and CINS include: 

• The uncoordinated nature of the system; 

• The risk of adverse consequences, particularly to marginalised 
sections of the community; 

• The general undesirability of ‘ executive sentencing’; 

• Risks associated with net-widening; and  

• Adverse public perceptions.  

3.92 For these reasons, considerable care would be required in 
extending the system and should not occur until suitable safeguards 
are in place to avoid abuse of the system, and to ensure that the 
enforcement process has sufficient mechanisms and flexibility for its 
equitable application. 

The uncoordinated nature of the system 
3.93 The system for selecting offences that are amenable to be dealt 
with by notices, and for setting (and adjusting) penalty amounts, is 
uncoordinated. This is evidenced by the current wide variations in 
existing penalties which bear little rational relationship to the 
severity of those offences, as well as the lack of cross government 
scrutiny of that system. 

                                                 

20. NSW Ombudsman, On the Spot Justice? The Trial of Criminal Infringement 
Notices by NSW Police, Sydney, 2005 

21. The Homeless Person’s Legal Service / Public Interest Advocacy Centre, Not 
Such a Fine Thing! 2006 
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The risk of adverse consequences, particularly to marginalised sections of 
the community 
3.94 There is a risk of adverse consequences, particularly to the 
marginalised sections of the community, who are most likely to be the 
recipients of these notices (excluding traffic offenders), if more and 
more offences are to be dealt with by penalty and infringement 
notices, in circumstances amounting to net widening where: 

- Their issue effectively involves an administrative act which 
for the most part (save in the small number of cases which go 
to the Courts) will escape any form of judicial or public 
scrutiny; 

- Their issue does not permit, of any, alternative other than a 
monetary penalty, even though in very many cases, other 
alternatives such as a caution or warning, or diversion to a 
suitable program, or a disposition under sections 32 or 33 of 
the Mental Health (Criminal Procedure) Act 1990, or a s 10 
bond, would be more appropriate; 

- They potentially attract a double penalty under the existing 
rigid system for enforcement which permits very little (if any) 
effective administrative review, and which provides for 
escalating sanctions resulting in a large proportion of the 
recipients being fixed in a debt trap and having their 
prospects employment and rehabilitation adversely affected; 

- The system does not permit the same attention to be given to 
the objective seriousness of the offence, or to the subjective 
circumstances of the offender, or to any of the general 
principles of sentencing including punishment, retribution, 
deterrence, community protection, rehabilitation and so on 
which the courts take into account in fixing a sentence, since 
the issue of a penalty or infringement notice is for a fixed and 
mandated amount, which was arbitrarily determined by a 
legislative instrument and which is applicable to every case 
meeting the description of the offence, no matter what the 
circumstances of its commission. 

The general undesirability of ‘ executive sentencing’ 
3.95 Any wholesale shift from judicially determined sentences for 
offending conduct, to what amounts to ‘executive sentencing’ 
determined by individual police officers or by employees of 
Government Departments or of Local Government (who possess no 
judicial training or experience but are vested with significant powers 
that can have far reaching consequences both financially and 
otherwise if enforcement action is undertaken) and where there is 
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little available in the way of any review or public oversight, is 
generally undesirable.  

Risks associated with netwidening 
3.96 There is a risk that net widening will have the consequence of 
large numbers of people who are served with notices being punished 
for offences which they did not commit, because they lack the means 
or the ability to contest the notice in court – a risk that is evidenced by 
the large proportion of offenders dealt with by way of notices for 
offensive language or behaviour which would not stand up in court. 

Adverse public perceptions  
3.97 Perceptions are likely to arise that the net widening is designed 
either to: 

- Simplify the ability of police to deal with an offender and 
obtain a conviction, so far as the normal court safeguards are 
sidestepped and so far as the onus of establishing innocence is 
passed to the recipient of the notice; or  

- To raise revenue without regard to the more desirable social 
outcomes of modifying behaviour. 

3.98 Neither of these perceptions would reflect well on the government 
in the mind of the public. 
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Deemed Convictions 
3.99 There are also serious and obvious disadvantages in any 
amendment of the law that would elevate the issue of penalty notices 
so as to have the status of a deemed conviction, or so as to constitute 
an admission of liability, whether or not payment is made.  

3.100 They are as follows: 

• They are issued, and attract a potential monetary liability, as 
the result of the act of an officer of the issuing agency, who 
effectively has the status of a prosecutor. They are not the 
subject of an adjudication by an independent judicial officer, 
which is the recognised normal precondition for the entry of a 
conviction against any person, giving rise incidentally to a 
potential constitutional question as to the validity of a conviction 
following upon a non judicial act. 

• While there is an available election to contest a notice by having 
it referred to a court, many offenders, and virtually all within 
the marginalised sections of the community, cannot afford the 
costs or inconvenience of such an election, and those that do, face 
the additional consequences of court costs and a victims 
compensation levy if they are unsuccessful; 

• For the most part, the offences dealt with are trivial, and the 
monetary penalty is such that many offenders are currently 
prepared to accept the burden, rather than face the costs and 
inconvenience of taking the matter to court, in the knowledge 
that the matter will end there without a conviction; 

• If the bare issue of an unadjudicated penalty is now to be 
accompanied by a conviction, there is the potential for a very 
substantial increase in the work load of the Local Court because 
the consequences which follow the acquisition of a criminal 
record are likely to cause more persons to contest the notice; 

• The greatest incidence of the use of CINS, in particular, occur 
with the marginalised sections of the community, i.e. the 
homeless, Aboriginal people, the indigent, the mentally and 
intellectually disabled and the young. The receipt of a further 
deemed conviction and consequent exposure to the SDRO 
sanctions, risk only driving them deeper into a debt trap, 
secondary offending, and subsequent imprisonment, even though 
in most cases, because of their disadvantaged state, they had 
little appreciation of, or ability to control the conduct. 

• By reason of the inadequate training of those empowered to 
issue notices, the lack of guidelines and unavailability of or 
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reluctance to use a power to issue a caution or a warning in lieu 
of a notice, there is the real prospect of this power being abused, 
and in particular for it being the occasion for discriminatory use 
or for corruption if officers use the threat of the issue of a notice, 
with the consequence of a deemed conviction, to extract a bribe. 

• The presence of deemed convictions in criminal histories, in 
many instances for minor offences, risks distorting those 
histories and causing an unfair detriment to an offender facing 
sentence for a matter dealt with in court, because the lack of the 
objective seriousness of these offences will not be apparent on 
the record. 

• There is a significant risk of inconsistency between the penalties 
imposed of those who do not contest the notice and those who go 
to court for whom a section 10 bond is a likely outcome.  

• To elevate the “administrative” penalty notice to criminal status 
is inconsistent with the policy behind its adoption. 

3.101 It is not to be overlooked that the consequences of a conviction, 
and the acquisition of a criminal record, can be very far reaching, and 
unjustified by the trivial nature of many of the offences potentially 
covered by penalty notices and CINS.  

3.102 They include: 

- Disentitlement to a visa and travel to many countries, e.g. the 
USA, which require disclosure of all convictions and which 
adopt a very hard line in refusing visas in such instances. 

- The need for disclosure of any convictions in many routine 
aspects of life for example applications for employment, 
applications for insurance and credit facilities and 
applications for working with children checks. 

- Exposure to infringement of privacy in so far as such 
applications find the way into accessible data banks, and 
become fodder for media interest leading to unfair and 
sensational reporting. 

- The potential for automatic revocation of Parole. 

- Apart from the risk of a substantial increase in the work load 
of the Local Court and the Probation and Parole Board, there 
would also be a substantial increase in the workload of 
government ministries or agencies, which would involve 
additional cost, delay, and the risk through pressure of work 
of missing cases that do require particular attention, inter 
alia, concerning: 
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! the working with children checks which already are either 
affected by a backlog or are not being carried out at all, 
with the consequent risk of permitting paedophiles to 
have access to children; 

! the processing of spent convictions; and 

! the compilation of criminal histories. 

3.103 It may be noted that a number of studies, as well as legislation 
in one other State, have set their face against treating penalty and 
infringement notices as giving rise to deemed convictions.22 For NSW 
to take any different approach would be to ignore most of the 
contemporary and informed examination of the problem. 

3.104 The Council is also of the view that if, as a result of any 
extension of the trial or otherwise, the legislation is amended to deem 
that matters dealt with by way of a penalty notice or CIN should have 
the status of a conviction (an amendment which it considers wholly 
undesirable) then there should be: 

• a review power to exclude that consequence, where it would be 
unjust for a conviction to be recorded; and 

• the development of a body of principles, which would identify a 
relatively narrow body of offences which, if dealt with by way of a 
penalty notice, would lead to a conviction being recorded, and  

• which would also identify the extent to which such an entry could 
be taken into account by a Court when it subsequently sentences 
an offender for a later offence.  

                                                 

22. NSW Ombudsman  On the Spot Justice? The Trial of Criminal Infringement 
Notices by NSW Police, Sydney, 2005; NSW Law Reform Commission Report 
79 (1996) Sentencing; Australian Law Reform Commission, Report 95 (2002) 
Principled Regulation: Federal Civil and Administrative Penalties in 
Australia; Professor Richard Fox, Criminal Justice on the Spot: Infringement 
Penalties in Victoria, Australian Institute of Criminology, Canberra, 1995; 
and The Infringements Act 2006 (VIC). 
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Options for Reform 
3.105 The Council notes that the following options for reform of the 
current system of penalty notices have been identified. These include: 

• A general review of all offences where a penalty notice can be 
issued.  

• Review the system for the fixing of penalties.  

• Provision for greater flexibility in time to pay applications.  

• Provision of Direct Debit and BPay facilities.  

• Administrative review 

• Guidelines on the appropriateness of a penalty notice  

• The establishment of procedure for writing off accumulated 
penalties.  

• Community Service and Diversionary Options 

• Waiver of enforcement and annulment fees 

A general review of all offences where a penalty notice can be issued  
3.106 Such a review could investigate the relevance of the many 
current offences where a penalty notice can be issued, analyse and 
rationalise the current penalty amounts in relation to the seriousness 
of these offences, and their prevalence and any deterrent value 
attaching. It could also provide a vehicle to explore which classes of 
offences should be made the subject of a penalty notice as well as 
those that are not suitable. 

Review the system for the fixing of penalties  
3.107 The arbitrary and uncoordinated system of fixing penalty notice 
amounts leads to incongruous results. A review could assist in 
developing guidelines under the lead of the Attorney General, 
although involving cross-government input, into the fixing of penalty 
amounts rather than leaving them to determination by the relevant 
Ministry.  

3.108 It could also develop guidelines for their adjustment and 
examine the possibility of prescribing maximum penalties for penalty 
notice (for example 20 percent of the maximum penalty for the offence) 
in order to promote consistency and transparency. 

Provision for greater flexibility in time to pay applications  
3.109 The regularisation through amendment of the Act of time to pay 
options including instalment plans which would be accessible via the 
issuing agency or via the SDRO when the penalty notice is first 
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received rather than deferring it to the enforcement stage, would 
present those experiencing financial hardship with a more viable 
means of paying the fine.  

3.110 Clear guidelines could be drafted identifying exactly what 
constitutes financial hardship and what factors the issuing agency or 
SDRO should take into consideration when assessing a time to pay 
application.  

3.111 For example, it would seem that the provision of a Centrelink 
health care card or pension card should suffice to establish an 
entitlement to time to pay without the need for the provision of some 
detailed financial statement which is beyond the capacity of many 
offenders to prepare 

Provision of Direct Debit and BPay facilities.  
3.112 These should be available, in particular permitting payment by 
instalments, particularly by those in receipt of Centrelink benefits, or 
when the production of a Health card or Pension card should give rise 
to an automatic right to payment by instalments.  

3.113 Clear guidelines could also be drafted defining what constitutes 
special or exceptional circumstances for the purposes of either 
annulling, or withdrawing the penalty notice or granting time to pay, 
either through an extension of the due date, or by establishment of an 
instalment plan.  

Administrative review 
3.114 There are significant limitations on the extent to which there 
can be effective administrative review following the issue of a penalty 
notice, and of SDRO decisions concerning its enforcement.  

3.115 The issuing agency currently lacks any capacity to review the 
imposition of a penalty, save for the circumstance where, following an 
application for annulment of a penalty notice enforcement order, a 
matter is referred to it for the reason that a question has arisen as to 
the applicant’s liability for the penalty. It also lacks the ability, it 
would seem, to agree to or to review any applications for an extension 
of the time to pay or for an instalment plan consequent upon the issue 
of a penalty notice. 

3.116 The SDRO can, in the circumstance mentioned earlier: 

- cancel a penalty notice (assuming its current practice has a 
proper basis);  
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- withdraw a penalty notice enforcement order;23 or 

- annul such an order (following an internal review, normally in 
the absence of the parties).24  

3.117 While it is true that in the case of a refusal of an annulment 
application, the applicant can lodge an application with a Local Court 
to have the matter determined in the court, no such right exists where 
an application for withdrawal of a PNEO or for leniency in relation to 
a penalty notice, is refused.  

3.118 Conflicting views exist in relation to the time at which the 
Hardship Review Board can review decisions of the SDRO refusing 
applications for time to pay, or to write off debts. The SDRO maintains 
that it can do so any time once the Director has refused such an 
application; consultants to the Council and submissions received, 
however, suggest that it only exercises this power at the end of the 
enforcement process, a view which might gain support from the 
limited number of applications that are made. 

Proposals for Reform 
3.119 In these circumstances there would seem to be merit in the 
following: 

• Conferring a power in the issuing agency to conduct an internal 
review leading to withdrawal of the penalty notice on the same 
grounds as those identified in the Victorian Infringement Act 
2006, namely that: 

- The penalty was issued contrary to law, 

- There was a mistake as to the identity of the offender, 

- The offender satisfies special circumstances criteria 
identified in the Act, or 

- The conduct should be excused because of exceptional 
circumstances. 

• Providing a power in the Agency to allow for an extension of the 
time to pay the penalty, including payment by instalments, 
would also be of assistance. 

• There would be merit in maintaining the existing power of the 
SDRO to cancel a penalty notice (assuming it has such a power); 
and to withdraw or to annul a penalty notice enforcement order, 
subject to the creation (in lieu of the section 50 appeal to the 

                                                 

23. Section 46 of the Act. 
24. Section 46 of the Act. 
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Local Court) of a right of administrative review by an SDRO 
Review Board.  

The Review Board would have the power to:  

- Revoke or confirm the SDRO decision, and to 

- Refer the matter to the Court for determination where it is 
of the view that a Court should determine whether or not 
an offence was committed, and to fix an appropriate 
penalty. 

• Extending the jurisdiction and composition of the Hardship 
Review Board, reconstituting it as an SDRO Review Board, and 
making it a more representative body, that could deal, on an 
administrative law basis, with appeals from all decisions of the 
SDRO concerning penalty notices referred to it, for example, in 
relation to:  

- time to pay applications,  

- the imposition of sanctions,  

- the writing off of penalties, the cancellation of penalty 
notices and the withdrawal and annulment of penalty 
notice enforcement orders.  

• Permitting the SDRO Review Board to deal with appeals 
relating to decisions of the SDRO in relation to court fines 
referred to it, including, for example, decisions concerning the 
imposition of sanctions, time to pay applications, write offs, and 
so on. 

3.120 It is accepted that to create a general right of appeal or of 
administrative review in relation to the issue of penalty notices or the 
enforcement of penalties or fines, within the Local Court, or the 
Administrative Decisions Tribunal, or some other specialist Tribunal, 
could generate a potential workload that would be beyond the 
reasonable capacity of such a Tribunal or Court.  

3.121 However it is the Council’s view that this could be avoided by 
the general structure which it envisages would involve the following 
elements: 

• Decisions concerning the liability of offenders dealt with by way 
of fines in local courts, either because the prosecution was 
instituted there, or because the matter was referred to the court 
following a contested PNEO, would be subject to judicial 
determination and to the appeal procedures applicable to local 
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courts, such that they would not call for administrative review 
in relation to their disposition. 

• The availability of a system for internal review within the 
agencies that issue penalty notices would resolve many cases, 
avoiding the need for further review concerning their issue; and 

• The remaining cases, which would relate essentially to 
administrative decisions by the SDRO concerning the 
enforcement of fines or penalties, would be capable of 
determination by a reconstituted SDRO Review Board, which 
could establish guidelines, including for example leave 
requirements, to filter out unmeritorious claims. 

3.122 The creation of such a structure, it is believed, would permit of 
an early resolution of many disputes and encourage a more informed 
response and capacity for flexibility on the part of the SDRO, which 
would improve the recovery procedure. This would also avoid the 
wastage of time and expense for cases where the offender had no 
capacity to pay, and where the sanctions would have little meaning 
other than to drive the defaulter into a debt trap, into secondary 
offending, and into a general deterioration of their prospects for 
rehabilitation. 

Guidelines on the appropriateness of a penalty notice  
3.123 The Fines Act currently does not provide adequate guidance on 
when it is appropriate to issue a penalty notice. Its application would 
be enhanced by the development of guidelines and a model code of 
conduct for issuing officers, which would permit greater discretion in, 
and guidance for, the use of a warning or a caution in those cases 
where that would be more appropriate than the issue of a penalty 
notice.  

3.124 Training in their use would be desirable and appropriate for 
officers empowered to issue penalty notices, particularly in remote and 
regional areas and in regions with a significant Aboriginal population. 

The establishment of procedure for writing off accumulated penalties.  
3.125 In the course of its consultations the Council became aware of 
the existence of a significant body of offenders, many of whom are in 
custody, who have accumulated a very significant debt as the result of 
unpaid fines, penalties, levies and administrative charges, which they 
have no hope of paying.  

3.126 Being deprived of a licence and work opportunities where that is 
linked to a capacity to drive, and facing an impossible debt burden, 
their natural reaction is one of hopelessness with its consequent 
adverse effects on rehabilitation and escape from a debt trap.  
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3.127 It would be appropriate to develop guidelines to allow for the 
writing off of or reduction of such debts (in part or in full) at an earlier 
date than that which appears to be permitted by the current system, 
which seems to depend on an informal policy that contemplates a 5 
year payment period, and deferring any write off until most sanctions 
have been tried and failed.  

3.128 A further option worthy of consideration would be the grant of a 
power to the SDRO to refer offenders who have accumulated a default 
for unpaid fines or penalties over a certain threshold to an appropriate 
administrative Tribunal which might then determine whether they 
are recidivists who have the capacity to pay but elect not to do so, or 
whether they are persons who meet the special circumstances criteria, 
or lack the capacity to pay the debt, such that some special order 
including a write off should be made.  

3.129 The Council notes that the Scottish Commission for Sentencing 
made a similar recommendation in relation to people exiting prison 
with substantial debt, with the intention that the debt would be wiped 
to give the person a ‘clean slate’ or an appropriate payment plan 
entered into, depending on the offender’s circumstances.25 

Community Service and Diversionary Options 
3.130 As with the case for fines, consideration could usefully be given 
to the establishment of a mechanism where recipients of penalty 
notices could engage in voluntary community service, utilising 
reputable welfare and community organisations, or for diversion into 
an appropriate rehabilitation program to encourage behavioural 
change, where they are unable to meet the penalties imposed. 

Waiver of enforcement and annulment fees 
3.131 These should be waived in the case of offenders who can produce 
a Centrelink Pension card or Health Care card. 

 

                                                 

25. The Scottish Commission for Sentencing, The Basis on Which Fines are 
Determined, 2006. 



  

  

Part 4 The State Debt Recovery 
Office 

 

! History and Function  
! Enforcement  Statistics 
! Enforcement Procedures 
! Provisions for Addressing Disadvantage 
! Difficulties identified regarding SDRO Procedures 
! Options For Reform 
 
 
 
 
 
 
 



The Effectiveness of Fines as a Sentencing Option 

 114 NSW Sentencing Council 

PART 4: THE STATE DEBT RECOVERY OFFICE 
History and Function 
4.1 The State Debt Recovery Office (SDRO) is a division of the Office 
of State Revenue (OSR) within NSW Treasury. The SDRO manages 
the fine and penalty enforcement system in accordance with the Fines 
Act 1996, and in this capacity, is concerned with ensuring that the 
integrity of a fine or penalty notice as a sentencing option is 
maintained through the efficient and effective use of sanction against 
non-compliance.1      

4.2 The SDRO commenced operations in January 1998. 

Enforcement Statistics 
4.3 The SDRO commences over 300 new fine or penalty enforcement 
matters each day.2 It collected $88m, or one percent of OSR revenue in 
2004/053 and during that year, it processed over 2.6 million penalty 
notices and approximately 78 000 court imposed fines.  

4.4 The Council was advised that the SDRO has assessed a court-
imposed fine collection rate of approximately 24 percent for 2004-05 
and a recovery rate of just over 26 percent of penalty notices referred 
to the SDRO for the same period. 

Data Limitations 
4.5 The SDRO was unable to provide the Council with a breakdown of 
court-imposed fines and or penalty notices. This is because debt is 
recorded against a defaulter’s name and not by whether it was 
incurred by virtue of a fine or penalty notice.4   

4.6 Thus, it is not possible to determine conclusively whether penalty 
notices or court-imposed fines are most likely to be paid, or paid in a 
timely manner.  

4.7 Likewise, it has not been possible to determine a breakdown by 
offender demographics (such as Aboriginality, ethnicity, age or gender) 
or by offence type, as this information is not recorded. 

                                                 

1. Submission 11: The Office of State Revenue.  
2. Redfern Legal Centre and Inner City Legal Centre (December 2004) Fined 

Out at p 5 
3. NSW Office of State Revenue 2004-05 Annual Report at p 2    
4. Submission 34: SDRO. 
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Enforcement Procedures 
4.8 If a person does not pay a court imposed fine or defaults on an 
agency-issued penalty notice, the enforcement procedures in the Fines 
Act are invoked. 5  

4.9 The enforcement provisions are taken and co-ordinated by the 
SDRO.  

4.10 Enforcement action consists of the following steps: 

• Service of court fine enforcement order or a penalty notice 
enforcement order, or by a fine enforcement order; 

• Imposition of driver licence or vehicle registration sanctions;  

• Customer business restrictions precluding the obtaining of a 
licence or vehicle registration; 

• Civil enforcement;  

• Community Service Order (CSO); and  

• Imprisonment.  

4.11 Under the current inflexible hierarchy for fine and penalty notice 
default sanctions, each enforcement option must be exhausted before 
moving on to the next.6  

4.12 At each stage in the enforcement process an enforcement cost of 
$50 is added to the penalty or fine. 

Licence sanctions 
4.13 If the sum due is not paid within the period specified, the RTA, at 
the request of the SDRO, will suspend the drivers licence of the 
defaulter, and may also cancel the registration, of the defaulter’s 
vehicle. If the drivers licence is suspended and the debt remains 
unpaid for 6 months, the RTA cancels that driver licence. 

4.14 If the driver licence or vehicle registration is suspended or 
cancelled, or the RTA is unable to take action (eg by reason of the fact 
that the offender does not have a licence or vehicle), then the RTA 
must (unless the SDRO otherwise directs) refuse to: 

• issue or renew the offender’s licence or registration of the 
offender’s vehicle; or  

• transfer that vehicle; or  

                                                 

5. Section 58(1) Fines Act 1996. 
6. Section 81(1) and 81(2) Fines Act 1996. 
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• engage in several other dealings relating to the licensing, 
registration and use of vehicles, including sitting for a driving 
test. 

4.15 The RTA has advised that in the period 01/07/04 to 30/06/05, the 
SDRO made over 256, 500 requests to apply a Fines Act sanction: 

• 65 percent of sanctions were applied to a licence (approximately 
165,000 matters); 

• 19 percent of sanctions were applied to a registration 
(approximately 48,000 matters);  

• 16 percent resulted in a customer business restriction 
(approximately 40,500 matters).7 

4.16 The Council notes the existence of a slight inconsistency between 
the figures supplied by the SDRO and the RTA for the period 2004-
2005. In comparison with the RTA’s figure of approximately 256,000 
licence sanctions, the SDRO indicated that 245,500 sanctions were 
imposed.8  

4.17 The effectiveness and impact of licence sanctions imposed for fine 
default are discussed further in Part 5 of this Report.  

Civil enforcement 
4.18 If the defaulter does not have a drivers licence or a registered 
vehicle, or the debt remains unpaid after 6 months, civil action is 
taken to enforce its recovery. This takes the form of a property seizure 
order, a garnishee order or the registration of a charge over any land 
owned by the defaulter. 

4.19 The SDRO has advised that 769 garnishee orders (comprising at 
least one court fine enforcement order) were imposed during 2004-05. 
No charges on land were imposed.9  

4.20 The NSW Sheriff’s Office advised that, for the same period,  
21,435 property seizure orders were issued to the Sheriff’s Office by 
the SDRO.  

 

                                                 

7. That is, a licence would not be renewed or issued until all fines are paid to 
the SDRO. Advice provided by the RTA in October 2006.   

8. Advice from the SDRO Fines Enforcement Branch, 22 September 2006. This 
includes sanctions imposed for default of both court-imposed fines and 
penalty notices.  

9. Advice from the SDRO Fines Enforcement Branch, 22 September 2006. The 
SDRO was not requested to provide figures on the number of garnishee 
orders or charges on land arising from penalty notice default.   
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4.21 Of these: 

• 19 percent were paid in full; and  

• 23 percent led to payments in instalments. 

4.22 The Sheriff’s Office was unable to provide information on the 
total value of property seized.10 

Time to Pay Applications 
4.23 Where a request is made to the Sheriff for time to pay it must be 
sent to SDRO for consideration as the Sheriff has no power to approve 
a time to pay application. The Sheriff can however, recommend to the 
SDRO that a matter be written off  - such as when a defaulter has no 
goods to seize.  

4.24 The Council was advised that often the SDRO will grant a 
defaulter a stay at the last possible moment  - literally when the 
Sheriff is at the door trying to seize goods. This was said to constitute 
a waste of the Sheriff’s time and resources. 

Determining the value of seized goods 
4.25 Property seizure orders can be actioned for 12 months. If the 
Sheriff does not recover the full value of the fine from the auction of 
the confiscated goods, the defaulter will still owe the balance of the 
fine.  

4.26 Seized goods are not given their true value – they are recorded for 
what they get at auction rather than what the defaulter actually paid 
for them or what it would cost to replace the items.  For example a 
$3000 plasma TV might sell for $200 at auction, meaning that only 
$200 comes off the fine, leaving the defaulter still owing a 
considerable amount on the original fine as well as any additional 
enforcement costs.11 

4.27 It was submitted in consultations that this constitutes a ‘double 
penalty’ in that the goods seized do not recoup the fine in their real 
value.  

4.28 The Council recommends that a replacement value should be 
attributed to the goods seized by the Sheriffs’ Office under Property 
Seizure Orders, which might be set off against the fine or penalty 
instead of the significantly reduced amount that might be expected to 
be received at auction. 

                                                 

10. Submission 28: NSW Sheriff’s Office. 
11. In consultation, Dubbo Sheriff’s Office, 7 August 2006.  
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Community Service Orders 
4.29 If civil enforcement action is not successful, a Community Service 
Order (CSO) is served on the defaulter.  

4.30 Compliance with a CSO serves to cancel out or repay the 
outstanding debt.  

4.31 Debt is discharged at the rate of fifteen dollars for each hour of 
community service performed, with a maximum of 300 hours CSO 
imposed per enforcement order for an adult, and 100 hours maximum 
for a child.  

4.32 Seventeen community service orders (consequent upon at least 
one court fine enforcement order) were issued in 2004-05. The SDRO 
has advised that two CSO’s were completed and one was breached.  

Imprisonment 
4.33 Imprisonment no longer exists as a direct response to fine 
default. Since 1998 no person has been placed in custody for non-
payment of a fine.12  

4.34 However, imprisonment can follow failure to complete a 
community service order imposed by the SDRO for fine default. 

4.35 Children cannot be committed to a correctional centre or a 
detention centre if under 18 years of age when the offence concerned 
was committed, and or if under 21 years of age when charged with the 
offence or issued with a penalty notice (as the case requires). 13 

4.36 As with a community service order, completion of a term of 
imprisonment satisfies the outstanding debt. 

4.37 The defaulter may apply to serve a period of imprisonment by 
way of periodic detention. In this instance, one detention period is 
taken to be equivalent to 2 days of imprisonment or $240.14 

4.38 The formula for calculating the period of imprisonment based on 
the outstanding fine is one day for each $120 owed, with some 
qualifications. For example, an offender must not be sentenced to less 
than one day (or one detention period where it is to be served by 
periodic detention); or for more than three months (or 45 detention 
periods where it is to be served by periodic detention).   

                                                 

12. Submission 11: Office of State Revenue. 
13. Section 92 Fines Act 1996. 
14. Section 91 Fines Act 1996. 
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Outstanding orders 
4.39 At the end of the 2004-05 financial year, 1,255,292 court fine 
enforcement orders remained outstanding.   

4.40 As at 30 June 2006, 1,400 825 fine defaulters had outstanding 
Enforcement Orders.15 It is not known how much money this 
represents.

                                                 

15. Advice from the SDRO Fines Enforcement Branch, 22 September 2006. 
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Provisions for Addressing Disadvantage 
Time to Pay / Payment by instalments 
4.41 A defaulter may seek time to pay following the issue of a Fine 
Enforcement Order (FEO).16 

4.42 An application to pay by instalments may also be made following 
the issue of a FEO.  

4.43 As discussed at paragraph 3.71 in relation to penalty notices, the 
SDRO has advised the Council that recently, it has adopted an 
informal process of approving time to pay  applications and allowing 
payment by instalments at the penalty reminder notice stage, 
although the only relevant statutory power seems to be that contained 
in section 100 of the Fines Act.  It permits an offender to apply to the 
SDRO for time to pay, but only after the issue of a fine enforcement 
order (that is, if a court fine enforcement order or a penalty notice 
enforcement order remains unpaid) and before the issue of a 
community service order. 

Writing off debt 
4.44 The SDRO may write off unpaid debts after a FEO is made and 
before a CSO is made, at its own discretion or on the application of the 
defaulter, if: 

• it is satisfied that the defaulter does not have sufficient means 
to pay the penalty and is not likely to have the means to do so; 
and  

• enforcement action has not been or is unlikely to be successful; 
and  

• the defaulter is not  suitable for a community service order. 

4.45 A written off fine can be reactivated and enforcement action 
renewed within the following five years, if the defaulter receives a 
further fine enforcement order and the SDRO is satisfied that: 

• the defaulter has the means to pay, or  

• that the enforcement order is likely to be successful; or  

• the defaulter is suitable for a CSO.  

4.46 The SDRO has advised that it wrote off 10,129 fines to the value 
of $4.68 million in 2005-06.   

                                                 

16. Section 100 Fines Act 1996.   
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4.47 The SDRO has advised that it has adopted an informal policy of 
writing off debts if satisfied that payment cannot be obtained within 5 
years.  

4.48 The existence of the policy seems to have been unknown to those 
who made submissions or advised the Council of the problems 
experienced by many offenders who have a long term liability to the 
SDRO; particularly is this so in the case of serving prisoners. 

Debt Waiver 
4.49 The SDRO may also waive or extinguish a fine defaulter’s 
liability for payment of an amount owing under a fine enforcement 
order.  

Hardship Review Board 
4.50 The Hardship Review Board (HRB) was established on 1 
September 2004. It is an independent panel comprising the Chief 
Commissioner of State Revenue, the Secretary of the Treasury, and 
the Director-General of the Attorney General’s Department or their 
nominees.  

4.51 The HRB can review decisions by the SDRO to refuse 
applications for time to pay or to have a fine or penalty written off.17   

4.52 The HRB advised that to date, it had received 96 applications.18 
Of these: 

• 3 were pending hearing at the time that this report was 
prepared. 

• 20 were eligible for listing; and  

• 73 were ineligible, either because   

- they were premature (because the applicant had not applied 
to the SDRO for time to pay or write-off or because the matter 
had not yet been determined) or 

- the applicant was disputing liability for the fine or appealing 
against the SDRO’s refusal to grant a community service 
order or to lift RTA licence sanctions. 

4 53 Of the 20 applications heard, the HRB directed the SDRO to:  

• allow time to pay arrangements for 6 matters; 

• write-off the outstanding fines for 9 matters; and to 

                                                 

17. Section 101B Fines Act 1996. 
18. Submission 51: The Hardship Review Board. 
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• postpone time to pay arrangements until Centrepay was 
introduced in 3 cases. 

 Further information was requested in 2 matters.  

4.54 The HRB advised that while it does not collect information on the 
characteristics of applicants, or data on common offences: 

• generally the offences giving rise to the debt were fairly minor;  

• commonly applicants will have both outstanding court-imposed 
fines and penalty notices; and 

• applicants are sometimes represented by community advocates 
via written submissions (8 cases). The HRB does not permit 
applicants to appear in person before it.  

4.55 The Council was informed via submissions and consultations 
that, although the HRB has the statutory power to review SDRO 
debts on prescribed hardship grounds, this review mechanism is only 
available at the end of the civil enforcement process, by which stage 
defaulters may have accrued hundreds of dollars in enforcement costs, 
and have suffered significant disadvantage by reason of the imposition 
of sanctions, affecting their employment prospects and otherwise.  

4.56 The SDRO however informed the Council that it does not agree 
with this assertion, and says that the HRB is prepared to consider 
such applications at any stage of the enforcement process so long as 
the Director has considered and refused the relevant application.  

4.57 This however, does not accord with the understanding of those 
who represent offenders within the enforcement process, at least so far 
as the submissions and consultations disclose. Nor does its potential 
availability appear to be well publicised or known. 

4.58 Submissions received by the Council highlighted the hardship 
and distress experienced by defaulters who suffer from mental illness 
or intellectual disability, as well as the existence of a considerable 
body of defaulters who experience other family hardship and financial 
difficulties, but who, because of lack of knowledge or assistance, have 
been unable to obtain relief from the Hardship Review Board.19  

                                                 

19. Submissions 16 PIAC; 21 CCLCG; and Submission 40: Department of 
Corrective Services.  
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Remissions 
Pre Fines Act 1996 
4.59 Prior to the Fines Act 1996, an applicant could apply to the 
Attorney General’s Department for a remission or cancellation of a 
fine(s): 

• On the general ground that the fine was contested 

• On Hardship or compassionate grounds; or  

• On a “cut out” basis.   

Contested fines  
4.60 Fines may be remitted on the general ground that the fine was 
contested, and that remission was a fairer or more cost effective 
resolution than referral of the matter to the Local Court under 
relevant provisions of the then Justices Act 1902. 

Hardship grounds 
4.61 The Attorney General’s Department has advised that 
applications based on hardship or compassionate grounds were rarely 
successful, and usually depended on a person demonstrating extreme 
financial hardship and other compassionate grounds, such as a severe 
medical condition.20  

Cut out basis 
4.62 Applications for the fine to be remitted on a cut-out basis arose in 
situations where a person had served time in custody, other than for 
fine default. Remission was possible if the person could have “cut out” 
the fine by serving time in gaol if a warrant had been executed, but for 
some reason the warrant had not been so executed.  

4.63 Infringements enforced by the issue of an enforcement order by a 
court and subsequently by way of warrant of commitment (under the 
old Self Enforcing Infringement Notice System SEINS) were able to be 
cut out, however, this process was not available in respect of penalty 
notices which were enforced by direct referral from the Infringement 
Processing Bureau to the Roads and Traffic Authority. 

4.64 The Council was advised that the grounds used to support a 
remission application went to questions about a person’s guilt for the 
offence, procedural problems with the enforcement of the fine, and 
broader considerations of justice or expediency. The vast majority of 
remissions were a result of the fine being disputed, rather than 
arising because of incapacity to pay. 

                                                 

20. Submission 54: NSW Attorney General’s Department 
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4.65 The majority of fines remitted related to infringement or penalty 
notices, rather than court imposed fines, as analysis of a small sample 
of remissions approved by the Department (in 2001) reveals. In that 
sample:   

• approximately 90 precent of fines related to traffic matters (eg 
parking infringements, bicycle offences, speeding, driving 
unlicensed/unregistered/ uninsured);  

• 5 percent related to other transport fines (eg travel without valid 
ticket);  

• 2 percent related to ‘public order’ offences (including resist police, 
offensive language);  

• 2 percent to minor drug offences; and  

• 1 percent related to other criminal matters (often the Victims 
Compensation Levy related to a conviction for which the person 
received a sentence other than a fine). 

4.66 This presumably reflected the fact that penalty notices were 
issued in larger numbers than court imposed fines, as well as the fact 
that it was less likely that a court imposed fine would be remitted on 
an administrative basis. 

Administrations by Attorney Generals’ Department following the Fines Act 1996 
4.67 During the period when the Fines Act was administered by the 
Attorney General’s Department, it remitted disputed fines, both to 
avoid congesting the court system and as a matter of fairness to 
applicants, particularly in relation to older fines.  

4.68 Remission on hardship grounds was however, only considered 
after the SDRO had refused to grant a waiver. If the Department 
received a request directly from an applicant, it was referred to the 
SDRO for consideration in accordance with the SDRO’s write off 
policy.  

Transfer to the State Debt Recovery Office 
4.69 Following the transfer of the SDRO to the Office of State 
Revenue, the Attorney General’s Department has only processed 
remissions, in relation to penalty notice matters, on referral from the 
SDRO.  

4.70 A number of cut-out applications continue to be received, which 
are often referred by the SDRO, based on time spent in custody and 
fines imposed prior to 1998.        

4.71 The Council was advised that arrangements for the remission of 
fines on hardship grounds remain in place, however no remissions 
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have been made on this basis since the transfer of the SDRO to the 
OSR.  

4.72 Requests for remission on hardship grounds are referred to the 
SDRO. The Council was advised by the SDRO that 39 remissions, 
worth just under $30,000 were made in 2004-05. 21 

                                                 

21. Submission 34: State Debt Recovery Office. 
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Difficulties Identified Regarding SDRO Procedures  
4.73 The Council notes the previous examination of this issue 
undertaken in Part Three: Penalty Notices of this report.  

4.74 The submissions received and consultations conducted by the 
Council have identified a number of additional difficulties arising from 
SDRO procedures that result in ongoing disadvantage particularly 
impacting on marginalised communities. These include: 

• Limited and inflexible SDRO procedures, such as write-off and 
waiver; 

• Inability to access community service before other enforcement 
options; 

• Lack of confirmation of service; 

• Limited administrative review;  

• The absence of published guidelines; and  

• Perceptions of SDRO inaccessibility.  

Limited and inflexible SDRO procedures  
Write-off applications 
4.75 The existence of inflexible procedures have been criticised in the 
submissions and consultations as do not catering for disadvantage, 
such as that evidenced by defaulters with an intellectual or mental 
disability.  

4.76 For example, the Council has received case studies as part of 
some submissions, instancing circumstances where an offender was 
medically certified as suffering from mental illness or intellectual 
disability, and there was strong evidence that the offences were the 
direct result of the offender’s mental illness or intellectual disability. 
Despite assistance and advocacy from community legal centres on 
behalf of these offenders, there appeared to be some unwillingness on 
the part of the SDRO to exercise its discretion to ‘write-off’ their fines. 

4.77 Concern was also expressed regarding restrictions placed on the 
SDRO write-off provision. A write-off is subject to a condition that the 
offender does not incur any further debts to the agency during the 
following five years. If any new fines or penalties are incurred during 
that period and are sent to the SDRO, then the deferred fines or 
penalty can be reinstated if the SDRO is satisfied that the defaulter 
has the means to pay the fine, that enforcement action is likely to be 
successful, or the defaulter is suitable for a CSO.   

4.78 Due to the complex issues regarding offending, particularly for 
people with an intellectual disability or mental illness or experiencing 
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any other form of disadvantage, it is very likely that further fines and 
penalties would be incurred with the risk of the original debt being 
reactivated.  
Waiver applications 
4.79 The policy regarding waiver applications made by those in 
custody serves as another example. The SDRO requires that be waiver 
applications be made once the offender has been released from 
custody, so that their financial circumstances can be viewed in light of 
actual income and outgoings in the community. However, many 
offenders do not have the support required to make these applications 
post-release.  

4.80 Moreover, the current waiver guidelines generally exclude even 
those offenders with a moderate intellectual disability (i.e. IQ of 40-55) 
as the waiver focuses on medical conditions, and intellectual disability 
is not a medical condition.   

4.81 It was submitted that the SDRO has difficulties understanding 
the permanent nature of intellectual disability and thus refuses the 
waivers. For example, an application for waiver was made for an 
offender and SDRO requested that a medical report be supplied 
detailing how the offenders condition was likely to improve in the 
future, even though a comprehensive welfare report had been provided 
detailing the disability and noting that such a disability is for life and 
cannot be treated. Even though a psychological report was then 
provided, the waiver was still refused.22 

Inability to access community service 
4.82 In 1996 the NSW Law Reform Commission noted that fine 
default enforcement procedures      

“do not appear to assist those fine defaulters who are able 
to satisfy their fines by community service work but who 
must first default in payment and undergo all other non-
custodial enforcement procedures before community service 
is available.” 23 

4.83 This criticism still holds true. Community service is currently not 
available to an offender until they have progressed through and 
exhausted all civil enforcement alternatives. The inability of an 
offender to access community service until all other enforcement 
options are exhausted has been identified as a major difficulty with 
the SDRO process. 

                                                 

22. In consultation, Department of Corrective Services, June 2006. 
23. NSW Law Reform Commission Report 79: Sentencing  (1996) at 3.16. 
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4.84 The Legal Aid Commission submitted that the SDRO ‘does not 
seem interested in the alternate possibilities of a community service 
order, periodic detention or full-time custody’ persisting instead with 
an emphasis on civil remedies.24  Stating that it can take up to two or 
three years for an impecunious offender to become eligible for a 
community service order, the Commission noted that as the SDRO 
adds enforcement costs and sheriff’s costs at each stage of the 
enforcement process, most outstanding fines have increased 
substantially in value by the time offenders become eligible for a 
community service.  

4.85 While the policy intention is to ensure that people do not choose 
the ‘soft’ option and avoid paying their fine, this provision does not 
recognise that a small number of people need alternatives to monetary 
payments because they simply have no income or assets with which to 
satisfy the fine. The Commission warned that where people with a 
large number of outstanding fines have little capacity to repay them, 
this will result in an ongoing debt which will incapacitate them in 
efforts to gain a drivers licence and obtain employment. Thus, the 
system also ‘entrenches’ people into a cycle of fine default, traffic 
offences, and further crime.  

Lack of confirmation of service 
4.86 Problems can arise due to the absence of any requirement that 
either the SDRO or the issuing agency confirm the service on the 
offender of the original penalty notice and of any subsequent 
correspondence. 

Limited administrative review   
4.87 Concern was expressed regarding the limited nature of the 
review that is available in relation to the administrative decisions 
made by SDRO during the enforcement process (referred to in the 
preceding chapter on penalty notices). 

4.88 Consultations, submissions, and case studies provided by 
community credit and debt lawyers consistently highlight the 
difficulty of seeking and receiving review, which has created a 
perception of the system’s inequity for indigent or otherwise 
disadvantaged offenders and criticisms of SDRO file management 
from an enforcement, rather than diversionary perspective.25 

                                                 

24. Submission 30: The NSW Legal Aid Commission 
25. Submission 13: The Shopfront Legal Centre; Submission 16: Public Interest 

Advocacy Centre (PIAC); Submission 24: Anonymous prisoner, Mid North 
Coast Correctional Centre; Submission 25: Anonymous prisoner, Mid North 
Coast Correctional Centre.  


