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What is a guardian?

A guardian is somebody who can legally make important decisions on behalf of another person. That other person must be over the age of 16 and have a disability that affects their capacity, or ability, to make their own decisions. 

Who can be a guardian?

A guardian can be a spouse, parent, relative or friend of a person with a disability.  A guardian can also be the NSW Public Guardian, a public official appointed where no private person is able or willing to be the guardian. A guardian (other than the Public Guardian) must be over the age of 18, not have a conflict between their interests and those of the person under guardianship and be willing to be the guardian. A person who is paid to provide a service to the person with the disability cannot be the guardian (this does not include the carer’s allowance). 

How does someone become a guardian?

A guardian must be legally appointed.  In NSW the Guardianship Tribunal or the Supreme Court can appoint a guardian through a guardianship order. Adults with capacity can also appoint their own enduring guardians for a time in the future when they might not be able to make decisions.  

What does a guardian do?

The role of a guardian is to make decisions such as where the person will live or what services will support them, or to provide medical consent on behalf of a person under guardianship. The actions of a guardian are bound by the Guardianship Act 1987 and a guardianship order or enduring guardianship appointment. A guardianship order or enduring guardianship appointment lists the areas of a person’s life that the guardian can make decisions about. A guardian is responsible for ensuring that decisions follow the principles of the Guardianship Act. The principles promote independence and self-reliance as well as care and protection (see over page for principles). 

Is the guardian responsible for providing care for the person?

Being a carer is a separate role to a guardian even though a person may have both roles. A guardian is not responsible for providing care, accommodation, transport or day-to-day contact for the person under guardianship. However, guardians may also be the carer of the person under guardianship, for example if a wife is appointed as guardian for her husband and caring for him at home. The Public Guardian will never be the carer of a person under guardianship. 

How will I know if a guardian has been appointed?

You can ask to see a copy of the guardianship order or enduring guardianship appointment to clarify the guardian’s authority. If it is unclear whether a person has a guardian, call the Guardianship Tribunal (this applies only to guardians appointed by the Guardianship Tribunal). The Tribunal does not supervise or register enduring guardians.

Is the guardian the guardian forever?

A guardianship order states how long the order is for, for example one or three years. An order may be renewed or ended after the Guardianship Tribunal has reviewed the situation.  Enduring Guardians only start making decisions when the person loses capacity to make their own decisions. They are then ongoing with no time limit. 

What if I disagree with the guardian?

If you think a guardian is not making decisions in the best interests of the person, you can talk to the guardian to discuss your concerns and try to reach an agreement. If you are still concerned, contact the Guardianship Tribunal and ask them for advice on what to do. The Tribunal may hold a hearing to review the appointment of the guardian.  

If you are concerned about the actions of a staff member of the Public Guardian or a decision made by the Public Guardian contact the Complaints Support Officer, who can assist you to lodge a complaint or request a review of decision.  For more information on these options, talk to the Complaints Support Officer (see below for contact details) or read our fact sheets: “Your rights to request a review of decision” and “Your rights to make a complaint”. 

The principles of the Guardianship Act

· The welfare and interests of the person should be given paramount consideration.

· The freedom of decision and the freedom of action of the person should be restricted as little as possible.

· The person should be encouraged as far as possible to live a normal life in the community.

· The view of the person should be taken into consideration.

· It is important to preserve family relationships and the cultural and linguistic environment of the person should be recognised.

· The person should be encouraged as far as possible to be self reliant in matters relating to personal, domestic and financial affairs.

· The person should be protected from abuse, neglect and exploitation.

· The community should be encouraged to apply and promote these principles.

For further information contact:
The Public Guardian

Information and Support (and Complaints Support Officer)

Phone: 02 8688 6070 or toll free for NSW country callers: 1800 451 510(Fax: 02 8688 9797 

Level 7, Parramatta Justice Precinct, 160 Marsden St, Parramatta NSW 2150
Email: informationsupport@opg.nsw.gov.au(www.lawlink.nsw.gov.au/opg

The Guardianship Tribunal

Phone: 02 9556 7600 or toll free for NSW country callers: 1800 463 928(Fax: 02 9555 9049

2A Rowntree St, Balmain NSW 2041

Email: gt@gt.nsw.gov.au(www.gt.nsw.gov.au
© State of New South Wales through the Department of Attorney General & Justice 2011. You may freely deal with this work for any purpose, other than for profit. This document has been prepared for general information purposes. This factsheet is available on our website www.lawlink.nsw.gov.au/opg or in alternative formats. Contact the Public Guardian for more information. 
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