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Introduction

Finding ways to balance work and family life is often challenging. We need to find more effective ways to balance work and care – to benefit women, men, families, communities, business and the economy. 
 As the burden of caring for children and family most often falls to women, caring is of course a gender issue and a workplace discrimination issue. The growing role of women in the work force depends on a number of factors including but not limited to – access to ‘decent’ work, and pay equity, access to paid maternity leave and parental leave, job security on the return to work
 (including for example a right to return to the position held before going on leave), the availability of part time or flexible work options, support to share the burden of home duties, and the availability and affordability of quality childcare.  

Increasingly we see families, particularly dual earner households and single parents trying to juggle paid work, and their caring commitments which require a greater commitment from employers for a new level of flexibility and a supportive working environment for their employees. Working arrangements such as part-time work, flexible hours, carers leave, and access to paid maternity or parental leave are the most obvious leave may help parents juggle paid work and family responsibilities. 

In this context, in the last year there have been a number of important changes in Government policy and legislation, which have introduced a number of fundamental new measures aimed directly at the work/family life balance issue.  Today I will consider three of these changes and will consider their potential impact on workplace discrimination in this area.   They are the introduction of the Paid Parental Leave scheme effective from January 2011, the right to request flexible work arrangements and the right to request an extension unpaid parental leave from 12 to 24 months under the Fair Work Act/National Employment Standards (NES) which come into effect on 1 January 2010.  The paper will conclude with a short overview of the discrimination provisions in the Fair Work Act (FW Act).   

1.
Workplace discrimination on the ground of sex and sexual harassment

It is now twenty two years since the NWS Anti-Discrimination Act 1977 made it unlawful to discriminate against a person on the ground of sex in employment, yet gender discrimination remains a huge workplace problem with more than 20% of all complaint received by the Board in recent years routinely relating to sex discrimination.  In the financial year 2008/2009 the NSW Anti-Discrimination Board of NSW received a total of 1323 complaint, with 821 relating to employment.  Sex discrimination, including sexual harassment and pregnancy was the most common ground of complaint in employment with 260 complaints, making up a third of all employment complaints. 

Pregnancy complaints increased substantially from 32 in 2007/08 to 57 in 2008/09 an increase of 78%.   Stories of women being dismissed or treated unfairly when they tell their employer they are pregnant are common; or women who go on maternity leave only to be ‘restructured’ out while they are on leave; or to have their duties downgraded on their return to work so as to amount to constructive dismissal.
   (A full table of complaints by ground and area for 2008/09 is attached at the back of this paper.) 

We are all aware that women in Australia have not had access to a universal paid maternity leave scheme, and that discrimination based on pregnancy and related issues such as the return to work after pregnancy is unfortunately very common.  It is also well known that although women’s participation rate in the workforce continues to increase overall they are often concentrated in low paid and casualised industries. Recent research from the University of Sydney found that women employed in these sectors particularly, the retail and hospitality industries have had the least chance of access to some form of paid maternity leave.  Whilst overall 22% of enterprise agreements had a paid maternity leave clause, only 1.7% of enterprise agreements in the hospitality and 1.4% of retail agreements had provisions for paid maternity leave.
 

At the other end of the spectrum, it is well known that women also still face barriers to gaining highly paid positions.  They account for only 24% of Australia’s managers. Women make up only 10% of board directorships of the top 300 companies; they account for 70% of law students but only 20% of partnerships in law firms.  Men still overwhelmingly lead key Australian institutions in politics, the law and judiciary, academia, and business.
   

Case Study: Breastfeeding and return to work

In recent months there has been a renewed focus in NSW upon the lack of even basic, let alone appropriate, facilities in the workplace to enable mother’s returning to work from maternity leave to continue to breastfeed.  The NSW public service union the PSA has this month lodged an application in the NSW IRC for a landmark breastfeeding award for public servants, after it was reported that employees were faced with very hostile conditions on their return to work such as being forced to breastfeed or express in cars, toilets or alleyways, and were being denied the use of their own flex leave and other discretionary breaks for the purpose of breastfeeding.

Recent decisions: sex discrimination and sexual harassment

In June of this year the Federal Court awarded a landmark $446,000 payout for sex discrimination and sexual harassment after a female employee was subjected to pornographic SMS messages and requests for sex and other harassment.
  It was found that the employer in question not only had no discrimination or harassment policies in place to deal with complaints, but it also targeted the victim as a problem rather than the perpetrators, and sent her warning letters criticizing her performance, rather than investigating or dealing with the complaints, and finally dismissing her.  In the same month a major KFC franchisee was ordered to pay an employee $15,000 for sexual harassment and sex discrimination despite having policies and procedures because an assistant manager harassed a female colleague and showed porn on his mobile phone.  On one occasion he grabbed her legs pulled her across the floor and crouched on all fours growling like a cat.  The NSW Administrative Decisions Tribunal expressed particular concern that many employees of the franchisee, 60%, were 15-18 year olds, many of whom were in their first jobs, and could not be expected to complain. 
   

2.
The Work Life Balance – a workplace discrimination issue, the extent of caring responsibilities and future trends 

The Australian Bureau of Statistics Work, Life and Family Balance Report released on September 24 2009
, confirms what most of us already know that many families are seriously struggling to balance work and family life, as we work longer and harder.  It finds that:

· Increasingly multiple jobs, weekend work and longer hours are the norm for many families. 

· In 80% of two parent families at least one parent felt often or always pressed for time – the main reason parents gave for this was trying to achieve a balance between work and family (almost half of all fathers and 67% of mothers felt this).    

· Caring for children is a serious barrier to women’s workforce participation. For example in 2008 it is estimated that there were almost half a million women who wanted to work, but were not actively looking for work, and were available to start work within four weeks if suitable child care arrangements were available.  (Australia’s employment rate for mothers with a youngest child under six is 49.6% well below the OECD average of 59.2%.
)

· A significant proportion of parents are unaware of their carers and parental leave rights (and so presumably do not always access their rights).    

Although discrimination legislation often defines family and caring responsibilities very broadly
, we often think of caring and family responsibilities in the context of caring for young babies and children.  As our population ages, it will also be increasingly important to focus on the issue of elder care and how this will effect the workplace.  We are likely to increasingly see situations where many workers in the workforce, most often women, will have some form of family or caring responsibilities, whether for our children, for our parents or older relatives, or both at the same time.  The great challenge is how we manage this at the workplace level – for social, community, economic and equity reasons.  

Today I am confined by time to discuss a number of specific recent developments in the area of caring and family responsibilities in the workplace relating to the care children but the broader implications of family and caring responsibilities, their burden upon workers, particularly women, and the resultant implications for the workplace, will require serious consideration by employers, employees and policy makers in the future.

3.
Paid Maternity leave in Australia

As we all know Australia, is currently one of only two OECD countries, along with the USA, which does not have in force a comprehensive statutory paid maternity leave scheme.  In May this year it was announced that the Government had decided to introduce Australia’s first statutory government funded Paid Parental Leave scheme (PPL).

In announcing the measure the Treasurer Wayne Swan emphasised that PPL is a long term economic reform designed to boost productivity and workforce participation, but he also acknowledged the social and economic impact of the reform stating that “the quality of family life is impacted upon by the quality of work life.  We’ve got to get that balance between work and family life and paid parental leave is an essential reform.”

Unfortunately, PPL will not be available to parents for births and adoptions until after 1st January 2011.  The Government also rejected the Productivity Commission’s recommendation for an extra two weeks paid paternity leave.

Nevertheless, the PPL scheme marks a significant, and hopefully, first step forward for working mothers and fathers in providing much needed support for parents with newborn children and in acknowledging the importance of supporting parents in the workforce, and ensuring that women in particular retain their attachment to the workforce. The scheme will provide 18 weeks postnatal leave paid at the federal minimum wage (currently $543.78 per week), it is not ‘universal’ as it is means tested, so that only primary caregivers earning under $150,000 will be eligible.  Most women will receive the payment through the employer signifying the importance of the workplace attachment objectives of PPL. 

PPL will obviously be of significant benefit, particularly, to low income mothers.  In 2007, less than one quarter of women on low wages had access to paid parental leave, compared to nearly three quarters of women on high wages. It is estimated that around 148,000 mothers and primary carers will be eligible for the scheme each year, and it can be taken on top of employer funded arrangements. 
 The Government has said that employers would not be able to withdraw existing PPL entitlements where they were part of an existing industrial agreement.  It will remain to be seen whether employers who have voluntarily provided paid maternity leave will withdraw it once the statutory PPL is effective in January 2011.     

The Government Media Release
 highlights some of the objectives of the PPL scheme, including:

· The aim of the scheme is to benefit working families, employers and the broader community. It will support families, promote workforce participation and enhance early childhood development.

· The payment will enable more parents to care for their baby full-time during the vital early months of health, cognitive and emotional development.  The World Health Organisation has stated, “a period of absence from work is of utmost importance to the health of mother and infant”.
· The introduction of national Paid Parental Leave also recognises the need to encourage women to maintain their connection with the workforce, which is essential to help prepare Australia for the challenges of an ageing population.

· Businesses will benefit over the long-term from increased workforce participation of parents and the retention of skilled staff. 

· Mothers and primary carers not in full-time paid work will continue to receive the current forms of family assistance (including the Baby Bonus), if they meet the relevant eligibility requirements. 

Eligibility and payment  

· To be eligible for the PPL scheme, a parent in paid work:

· must have worked continuously with one or more employers for at least 10 of the 13 months before the expected date of birth or adoption; 

· must have worked at least 330 hours in those 10 months (equivalent to around one full day of work each week); and 

· must have an adjusted taxable income of $150,000 or less in the financial year prior to the date of birth or adoption of the child.

· As part of the scheme, employers will act as ‘paymasters’ for most employees. 

· Parents who are eligible for PPL will be able to continue to access employer-funded leave around the time of the birth or adoption of a child.  Government-funded PPL can be taken in conjunction with, or in addition to, employer-provided paid leave. 

· PPL will be available to contractors, casual workers and the self-employed, many of whom have no access to employer-provided paid parental leave entitlements. 

· Payments made under the scheme will be taxable and superannuation payments will not initially be made but will be reviewed later. 

Concluding remarks on Paid Parental Leave 
Access to paid maternity leave has long been recognised as an important tool both for eliminating workplace gender discrimination, and in balancing work and family commitments.  Although Australia is about to enter the much awaited era of a state paid maternity leave under the PPL in 2011, there will still be scope at the workplace level to obtain better terms – for income replacement, for the payment superannuation, for paternity leave and for an increase in the period of paid leave over and above 18 weeks.   The Australian Council of Trade Unions has already indicated that unions will be bargaining for these issues.
     
4.
The National Employment Standards under the Fair Work Act

The National Employment Standards commence operation on 1 January 2010.  Two important developments in the area of family responsibilities are for a legislated right to request flexible working arrangements, and a right to request up to 24 months unpaid parental leave.       
4.1.
Flexible Working Arrangements

Under s65 of the FW Act an employee with school age children may apply for flexible working hours and this can only be refused by an employer on “reasonable business grounds”.  The explanatory Memorandum to the legislation states that the purpose is to promote discussion between employers and employees in relation to flexible working arrangements.

The Provisions:

· An employee who is a parent, or has responsibility for the care, of a child may request the employer for a change in working arrangements to assist the employee to care for the child if the child: 

· is under school age; or

· is under 18 and has a disability. 

· Examples of changes in working arrangements include changes in hours of work, changes in patterns of work and changes in location of work. 

Eligibility: 

The employee is not entitled to make the request unless: 

· the employee has completed at least 12 months of continuous 

 HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html" \l "continuous_service" service with the employer immediately before making the request; or 

· is a long term casual employee and has a reasonable expectation of continuing employment by the employer on a regular and systematic basis. 

Applying for flexible working arrangement/Formal requirements: 
The request must be in writing and set out details of the change sought and of the reasons for the change. 

The Employer’s response/Formal requirements: 

· The employer must give the employee a written response to the request within 21 days, stating whether the employer grants or refuses the request. 

· The employer may refuse the request only on “reasonable business grounds”. 

· If the employer refuses the request, the written response must include details of the reasons for the refusal. 

Therefore whilst it is clear that there is no obligation upon an employer to agree to the request, if he refuses he must be able to demonstrate that reasonable business grounds exist.  

What are “reasonable business grounds”?

While the FW Act does not define what “reasonable business grounds” means the Explanatory Memorandum indicates that Fair Work Australia will be expected to give guidance, but the legislation indicates that reasonable business grounds could include: 

· The effect on the workplace and employer’s business of approving the request, including issues such as financial impact, and impacts on efficiency, productivity and customer service

· The inability to organise work amongst existing staff

· The inability to recruit a replacement employee or the practicality or otherwise of arrangements that may need to be put in place to accommodate the employee’s request.   

Failure to respond or the refusal of the request: Remedies?

· If an employer fails to comply with the requirement to provide a written response within 21 days the employer can be subject to a civil penalty of up to $33,000

· The provisions have been criticised because the FW Act does not provide a mechanism or a forum for an employee to actually challenge the legitimacy of the employer’s reasons for a refusal.  It is likely that an employee may then turn to state or federal discrimination jurisdictions, or could possibly lodge a complaint with the Fair Work Ombudsman.  It will take some time before the actual dynamics of the right to request provisions become clear.   

· However, it is important to note that the written response of an employer is likely to be a very important evidence to be used in any ensuing discrimination action.
4.2.
Parental Leave and the right to request an extended period up to a maximum of 24 months

Employees in Australia with more that 12 months continuous service or eligible casual employees are entitled to up to 12 months unpaid parental leave and have the right to return to the position held.   S76 of the FW Act provides the right to request a further 12 months extension of unpaid parental leave up to a maximum of 24 months:  

· An employee who takes unpaid parental 

 HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html" \l "unpaid_parental_leave" leave for his or her available parental leave period may request his or her employer to agree to an extension of unpaid parental leave for the employee for a further period of up to 12 months immediately following the end of the available parental leave period. 

· The request must be in writing, and must be given to the employer at least 4 weeks before the end of the available 

 HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html" \l "available_parental_leave_period" parental leave period. 

As with the right to request flexible work, the employer must give the employee a written response to the request stating whether the employer grants or refuses the request. The response must be given as soon as practicable, and not later than 21 days after the request is made, and the employer may only refuse the request on reasonable business grounds.  If the employer refuses the request, the written response must include details of the reasons for the refusal. 

As with the right to request flexible work there is no prescribed mechanism to challenge the actual decision to refuse the request.

4.3.
Other Parental leave matters

· Return to work guarantee
S84 of the FW Act includes a right to return to work guarantee, and no distinction is made between the original period of unpaid parental leave or the extended period if unpaid parental leave, so presumably it can be assumed that an employee who takes the full entitlement is guaranteed a right to return to the position they held 2 years previously.
     

· Requirement to consult with employees on unpaid parental leave  

This is a new requirement which under s83 of the FW Act places a positive obligation on employers to consult with employees on parental leave if the employer is making a decision that will have a significant effect in the status, pay, or location of the pre-parental leave position.  

Concluding remarks on the National Employment Standards rights to request

Although the prescribed remedies or enforcement mechanisms are not available under the FW Act, the effect of enshrining these rights in industrial legislation should not be underestimated. Employers will now have a positive obligation to take every request seriously and give proper, genuine and detailed consideration to each request received, including keeping very detailed records particularly of the reasons, or ‘reasonable business’ grounds relied upon, for any decision to refuse a request. 

There is the likelihood that employees whose request is refused will be able to take action in the discrimination jurisdiction on the grounds of carer’s/family responsibility and/or sex discrimination, or complain to the Fair Work Ombudsman. Either way, it is likely that an employer may be called upon to prove exactly how, and why reasonable business grounds meant that the request could not be accommodated.      

5. Other points to note about discrimination and the Fair Work Act

In addition to the new NES rights to request, since July 2009 the FW Act has provided protection for employees subject to workplace discrimination. The Fair Work Ombudsman has also trained up to 18 inspectors to oversee its new discrimination jurisdiction, and has confirmed that he is interested in becoming more involved in systemic issues, and has stated that “the light handed approach to the regulation of workplace laws is a thing of the past.”
  

As well as retaining the protection from unlawful termination on the grounds of discrimination the FW Act also provides “general protections” covering both pre-employment and during employment. 

· Under s351 an employer must not take “adverse action” against a person who is an employee or a prospective employee because of their “race, colour, sex, sexual preference, age, physical or mental disability, marital status, family or carer’s responsibilities, pregnancy, religion, political opinion, national extraction and social origin”.

· Adverse action is defined in s342(1) and includes dismissing an employee, altering positions to an employee’s prejudice, injuring the employee, or discriminating between employees.  In relation to prospective employees it includes refusing to employ or discriminating in the terms and conditions offered. 
· Reverse onus of proof: It is presumed in proceedings that the action was or is being taken for that reason or with that intent unless the person proves otherwise. 

· Generous limitation period to bring a complaint In relation to dismissal an application must be made to Fair Work Australia within 60 days of the dismissal but for other contraventions it is within 6 years.
     

· Orders available: civil penalty, unlimited compensation, reinstatement, injunctions including interim, and costs orders only in limited circumstances.  
· Multiple actions prevented – can not complain under general protection provisions if an employee has made another application under another law eg state discrimination legislation. 

6. Concluding remarks

The new developments discussed above indicate that issues of family and carer’s responsibilities at the workplace have been squarely on the political and legislative agenda during this last year, with the introduction of the two NES standards relating to flexible work and parental leave, the Fair Work Act’s increased jurisdiction over discrimination matters (including explicitly family and carer’s responsibilities), as well as the promised introduction (finally) of a Paid Parental Leave scheme. 

From 1 January 2010 employers will not only begin to receive requests for flexible work, and extended parental leave, but for the first time, prescribed by law they will be positively obliged to consider each request and to provide a written response.  Where requests are refused, we are likely to see an increase in complaints in the discrimination jurisdiction, and/or complaints to Fair Work Australia. 

The effects and impacts of these developments and legislative changes will not be known for some time, but these developments hopefully herald a move in the right direction in the context of gender discrimination at the workplace level, and will hopefully lead to a productive dialogue at the workplace, and an increase in genuine discussion and negotiation between employers and employees to accommodate family and caring responsibilities. 
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(iii) in relation to whom the person is an authorised carer within the meaning of the � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/caypapa1998442/" �Children and Young Persons (Care� � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/caypapa1998442/" �and Protection) Act 1998� , or 
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