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1. Introduction 

Many types of types of discrimination and harassment are against the law.  Employers are legally liable for any unlawful discrimination or harassment that occurs in connection with work unless they can show that they took all reasonable steps to prevent it.

The business, productivity, legal and public relations costs of ignoring discrimination and harassment can be significant.  On a personal level employees who believe that they are being treated unfairly do not work efficiently have low morale, and may become stressed, and eventually resign leading to increased recruitment and training costs.  In addition, resolving disputes through the legal system can be expensive and time consuming for all involved. 

Anti-discrimination and Equal Employment Opportunity legislation provides an ethical framework for managing the workplace making it fairer for everyone.  

Following anti-discrimination and EEO legislation is best practice, making the workplace more harmonious and productive, preventing disputes and saving money. 

The workplace culture of an organisation also has implications for how successfully EEO will be implemented.  Achieving diversity in the workforce comes from understanding and credibility not simply from setting targets and putting in place EEO policies and plans.  

These days, many employers call themselves Equal Employment Opportunity 

Employers.  They are likely to mean one of two things when they use the term EEO: 

· Sometimes it means that the employer follows anti-discrimination laws and tries to ensure that everyone in their workplace understands these laws and follows them too 

· Other times it means that as well as following anti-discrimination laws, the employer also prepares and implements specific EEO plans and/or programs designed to ensure that all really do get equal opportunity in the workplace.  For example they may implement Affirmative Action programs or they may keep statistics on the proportions of different groups at different levels in their workplace/management hierarchy to help them monitor how EEO is or is not working. 

Implementing EEO can include:

· EEO planning, policy development and implementation

· Merit based selection – recruitment, promotion, training opportunities, other workplace benefits

· Preventing harassment and discrimination

· Flexible work practices 

· Fair grievance handling

· Affirmative Action strategies

2. The Benefits of EEO

2.1 Why EEO? – The Benefits of following anti-discrimination law and EEO principles 

The benefits of following anti-discrimination law and EEO include:

· a positive work environment - the chance to compete on merit, free from unfair stereotyping and discrimination in all aspects of employment 

· the best person gets each job 

· the right employees are trained in the right skills 

· the best employees are promoted 

· each employee’s skills are developed to reach their full potential no matter what sex, race, age and so on, they are 

· everyone is able to work productively in a non-threatening and non-harassing environment 

· prevention of inappropriate behaviour before it occurs (inappropriate behaviour in the workplace can occurs if it occurs in the workplace during or after work hours or outside the workplace after hours for example the office Christmas party)

· staff and the organisation are more productive 

· avoids legal actions - fighting discrimination, harassment or other employment related claims – consider legal costs, settlement costs and cost of management time

· avoids negative publicity

2.2 The predominance of discrimination in employment: A statistical overview of complaints made to the Anti-Discrimination Board of NSW 2008-2009  

It is generally accepted that only a small percentage of discrimination is ever reported and even less the subject of a formal complaint.  

We know that many victims of discrimination are in a vulnerable or disadvantaged position and the process of making a formal complaint and seeing it through are prohibitive, for many reasons: the nature and complexity of the process, the unequal positions of power and access to resources between the parties particularly in employment cases, fear of victimisation, financial, health or other reasons. Many people simply do not want to rock the boat or be labelled a troublemaker fearing the impact this may have on their careers and livelihoods in the future.

Having said that, the collection of complaint and enquires data highlights the nature of the discrimination which is occurring and is the starting point from which we can assume that discrimination in the workplace is far greater issue than the figures below would indicate. 

In the year financial year 2008/2009 the Anti-discrimination Board of NSW received 1,323 formal complaints of discrimination, a 15.6% increase on the previous year’s total.  As well as answering over 7,500 enquiries.  

The most common grounds of discrimination complained about were sex (23%), disability (26%) and race discrimination (16%).  

Employment-related complaints continue to be the single largest area of complaint with 821 complaints or 62% of all complaints received.  

These figures reflect the trends which occur year in and year out in relation to complaints made to the Board. Of the employment complaints, the most common matters were:

· work environment and harassment - 60% 

· dismissal - 17%

· recruitment issues – 8%; and 

· job classification/benefits – 8% 

The most common type of employers complained about are set out in the following Table 

Type of employer 2008-09

	Type
	Number
	%

	Private enterprise   
	486
	59.2



	Individual male 
	81 
	9.9

	State government department 
	80 
	9.7

	State statutory body 
	35
	4.3

	Hospital  
	33
	4.0

	Education (public) 
	23
	2.8

	Local government 
	25 
	3.0

	Registered clubs 
	11 
	1.3

	Individual female 
	16
	1.9

	Non-profit association 
	14
	1.7

	Education (private) 
	4 
	0.5

	Govt business enterprise
	1
	0.1

	Cwlth statutory authority
	0
	0.

	Trade union 
	4 
	0.5

	Commonwealth dept 
	4 
	0.0

	Other 
	4 
	0.4

	Not known 
	0
	0

	Total 
	821
	100


2.3 Many organisations find that following discrimination laws and EEO is good for business 

· Promotes competitive recruitment – based on competencies not limited stereotyping, and allows the hiring if the best person for the job from the broadest most talented possible applicant pool

· Encourages development of the right people.  Each employee can reach their full potential 

· Promotes a safe, comfortable working environment and working relationships – improving productivity and performance and may assist with staff retention

· Helps establish a diverse workforce which can better meet the diverse needs of a customer base

3. Understanding rights and responsibilities:  Anti-Discrimination law

3.1 Legislation

Under federal and state laws, it is against the law to discriminate against people (treat them unfairly compared with others), or to harass them, in various areas of public life. One of these areas is employment. These laws are:

The NSW Anti-Discrimination Act 1977 (the ADA) and four Commonwealth Acts - the Racial Discrimination Act 1975, the Sex Discrimination Act 1984, the Human Rights and Equal Opportunity Commission Act 1987, the Disability Discrimination Act 1992 and the Age Discrimination Act 2004.
The anti-discrimination laws are slightly different in other states and territories.  In addition the Commonwealth legislation also covers discrimination because of someone’s political opinion, religion, sexual preference, trade union activity, criminal record, social origin or medical record.  (A list of Federal and state agencies and a chart showing the grounds covered by each piece of legislation is included at the end of this paper.) 

In NSW it is unlawful for an employer to discriminate against employees or job applicants, to treat them unfairly, or harass them, because of their:
· age including compulsory retirement

· carers’ responsibilities 

· disability (including past, present or future physical, intellectual or psychiatric disability, learning disorders, or any organism capable of causing disease, for example, HIV)

· homosexuality 

· marital status or domestic status

· race 

· sex, including pregnancy and breastfeeding

· transgender status.
It is also against the law to treat people unfairly, or harass them, because of the age, disability, homosexuality, marital or domestic status, race, sex or transgender of any relative, friend or associate. For example, it is against the law to refuse to employ someone because their partner is Aboriginal, as this would be discrimination because of the race of that person’s relative. 

In general, all jobs (including traineeships and apprenticeships) must be open to all people on the basis of merit, and only merit. This means that people's sex, race, age, marital or domestic status, disability, homosexuality, transgender, and carers responsibilities, must not bar them from applying or being properly considered for the job.

Once employees are in the job, they should be treated fairly in relation to salaries, wages, employment packages, training and promotion, whether they are permanent, casual, full-time or part-time. Neither should they be unfairly dismissed or forced to retire.

3.2 Direct and indirect discrimination

Direct discrimination means treating someone unfairly just because they belong to a particular group or category.  For example, an employer might assume that an older person would not “fit in” with a predominantly young team, or that a woman is not worth sending for training because she might get pregnant and leave, or that a person with a disability would not be able to operate a computer or might make other people feel uncomfortable. All of these assumptions might be discriminatory if they result in the person being treated differently. 

Indirect discrimination usually involves a rule, policy or requirement that disadvantages one group compared to others and is unreasonable in all the circumstances.  

For example, employers must not have any requirement, rule or policy that results in disadvantaging one sex compared with another, one ethnic group compared with another, etc - unless they can show that the particular requirement, rule or policy is “reasonable in all the circumstances”. 

A requirement that people must be over 180 cm tall to do a job is likely to end up discriminating against women and some ethnic groups. This is because women and people from some ethnic groups are less likely to be this height than men or people from other ethnic groups. 

Other possible examples of indirect discrimination could include 

· Demanding all employees work full time instead of examining whether part time/job share is feasible – this could amount to carer’s responsibility discrimination

· Advertising all jobs with “fluency in English” as an essential criteria where little English is required – this could amount to race discrimination

· Holding regular team meetings before working hours or holding training sessions on weekends – could amount to carer’s discrimination

· Making any decisions on the basis of who has been with the organisation the longest could amount to age discrimination (younger people will have less chance of being included) or sex discrimination (women may have taken career breaks due to child rearing).

3.3 Employing people with disabilities
To ensure that people with disabilities are given an equal opportunity, anti-discrimination law also says that employers must provide any special facilities or services people with disabilities need to do a job — unless it would cause them “unjustifiable hardship” to do this. 

For example, a person with limited manual dexterity may not be able to operate a standard computer mouse. However they may be able to use a trackball or other inexpensive device that would mean they would be just as effective as anyone else with a computer. 
3.4 Employing people with carers’ responsibilities
To ensure that people with carers’ responsibilities are given an equal opportunity, anti-discrimination law also says that employers must generally make any reasonable arrangements that are necessary for a person who has carers’ responsibilities to enable them to do a particular job — unless it would cause them “unjustifiable hardship” to do this. 

Examples of such arrangements might be to allow the person to work partly from home, adjusting working hours, working part-time or job-sharing, and being flexible about how paid and unpaid leave is used.

3.5 Exceptions under the ADA:  Discriminating in favour of particular groups
The NSW Anti-Discrimination Act allows employers to employ people of one sex rather than the other, or people of particular races or ethnic groups or people of particular ages for some types of jobs. In other words, employers can discriminate in favour of some groups over others when it is a “genuine occupational” qualification to be a certain race, sex or age. 

For example, it is not unlawful to employ a male actor for a male part in a play, or a person under the age of 21 to do a ‘junior’ job, or a woman to clean female toilets while women are likely to be using them, or a person of a particular ethnic group to provide certain welfare services for that ethnic group. 
3.6 Exemptions under the ADA

In other cases, employers need to apply for and get a specific exemption from the ADA.  Exemptions are only usually granted where targeting the job to a particular group will promote equal opportunity by helping to redress or correct disadvantages that group may have experienced in employment or service provision. 

The purpose for which an exemption is sought must be consistent with the goals of the ADA – that is to render discrimination unlawful and to promote equality of opportunity.  Many exemptions are granted where the purpose of the targeted job or service is to give the particular group an opportunity that was previously unavailable to them, to help redress past disadvantage. Generally to get an exemption it is necessary to provide evidence that this is the case. For example a common type of exemption granted is to enable organisations to designate positions and recruit Aboriginal or indigenous people or to recruit women.
3.7 Harassment and sexual harassment:

What is harassment?

Harassment occurs when a person engages in conduct which is:

· Unwelcome or uninvited

· It targets or focuses on a person because of a personal characteristic such as race, gender, disability, sexuality or age 

· Makes the person feel offended, humiliated or intimidated

· Where a reasonable person would in the circumstances anticipate the way the recipient would feel

· Intention is irrelevant

· Can be one off, a series or pattern of behaviour

· Creates a hostile work environment

· A risk to health and safety 

· Bullying – behaviour which intimidates, offends, degrades insults or humiliates an employee. It can include verbal abuse, excluding or isolating people, physical or psychological harrassment, giving people meaningless or impossible tasks.

Examples of sexual harassment 

· Unwelcome sexual or offensive comments, invitations, phone calls or emails

· Staring or leering at a person or parts of their body

· Unnecessary /unwanted physical contact

· Physical assault

· Displaying sexually suggestive material such as posters cartoons, graffitti 

· Displaying pornography  

· Modern technology – harassment could take place via offensive emails, or computer screen savers, or downloading of pornography in workplace

Harassment, sexual harassment and bullying can also breach OH&S legislation and constitute a criminal offences.  

Case Study some recent decisions: sex discrimination and sexual harassment

In June of this year the Federal Court awarded a landmark $446,000 payout for sex discrimination and sexual harassment after a female employee was subjected to pornographic SMS messages and requests for sex and other harassment.
  It was found that the employer in question not only had no discrimination or harassment policies in place to deal with complaints, but it also targeted the victim as a problem rather than the perpetrators, and sent her warning letters criticizing her performance, rather than investigating or dealing with the complaints, and finally dismissing her. 

In the same month a major KFC franchisee was ordered to pay an employee $15,000 for sexual harassment and sex discrimination despite having policies and procedures because an assistant manager harassed a female colleague and showed porn on his mobile phone.  On one occasion he grabbed her legs pulled her across the floor and crouched on all fours growling like a cat.  The NSW Administrative Decisions Tribunal expressed particular concern that many employees of the franchisee, 60%, were 15-18 year olds, many of whom were in their first jobs, and could not be expected to complain. 
   

3.8 Victimisation

The law in New South Wales can protect you if you have made, intend to make or have helped someone else make a complaint of discrimination, harassment or vilification covered under the NSW Anti-Discrimination Act 1977. This includes people who have agreed to be witnesses in relation to your complaint. 


This means that you must not be punished or receive further unfair treatment for: 

· complaining about treatment that you believe is covered under the NSW Anti-Discrimination Act 1977, or 

· because someone thinks you are about to complain, or 

· because you have helped someone with a complaint. 

Examples of victimisation complaints

· Mr Shaikh, a Muslim born in Pakistan, alleged that he was racially harassed by his colleagues at the New South Wales Fire Brigade and given tasks unrelated to his job description. After complaining to management, he was dismissed without notice. The Administrative Decisions Tribunal decided that Mr Shaikh's complaint of race discrimination was not substantiated, but found that his employer had victimised him and ordered it to pay him $40,000. 

· Ms Denmeade worked as an outdoor worker with Kempsey Shire Council. She alleged that her male colleagues treated her unfairly because she was female. Her supervisor decided to call a meeting of all the staff and read out her letter of complaint to everyone assembled ‘to get to the bottom of things.’ The Administrative Decisions Tribunal found that she did not have enough evidence to support her original complaint of sex discrimination. However, the Tribunal did find that the act of reading out her complaint to all the other staff was an act of victimisation and awarded her $4,000.

4. Types of Liability 

4.1 Liability 

· Primary liability – the person who conducts the acts of discrimination or harassment. Individuals have been found to be legally liable particularly in sexual harassment cases. 

· Vicarious liability – the employer

· Accessory liability – a person who aids and abets

An employer is generally legally responsible when any other employee, manager or staff member behaves in a discriminatory or harassing way unless they can show that they took reasonable steps to prevent the discrimination or harassment occurring. 

4.2 Defence to vicarious liability

Reasonable steps could include:

· Implementing EEO and harassment prevention polices and grievance procedures

· All employees are educated and trained to ensure that they are aware of their rights and responsibilities in relation to anti-discrimination legislation,

· All employees are aware of and receive training in the organisations’ policies and grievance procedures

· Policies and procedures are used

· A fair investigation process

The more an organisation can show that it implemented its policies and procedures fairly and consistently the more the more it will be able to demonstrate that it took all reasonable steps to prevent discrimination and or harassment from happening:

· Employers need clear polices that state what type of behaviour is discriminatory and harassing and not acceptable in the workplace 

· Employers need to make sure that all employees are aware of these policies   

· By having good EEO policies and grievance procedures an organisation will show that it is serious about removing discrimination and harassment from the workplace  

· Such policies and procedures will provide a framework for staff members to come forward with their problems and help to resolve them fairly and consistently.   

5. Applying EEO principles in the workplace 

· Strong message via policies and training programs that discrimination and harassment will not be tolerated and will be appropriately disciplined

· Good communication: inform staff how to deal with discrimination or harassment in the workplace – inform about policies and grievance procedures.

· Make all staff accountable, comprehensive training for all staff and managers.  .

The areas where anti-discrimination and EEO principles should be applied include:  

· Recruitment,

· Terms and conditions of employment

· Promotion and advancement opportunities including training and development

· Hours of work and breaks – flexible work practices

· Eligibility for and use of leave

· Superannuation cover

· Dress codes

· Separation from employment

· Resolving grievances 

6. Grievance Procedures

Many organisations have a grievance procedure as part of their award or enterprise agreement. However, these procedures are often not as comprehensive as they should be for handling serious or sensitive discrimination or harassment complaints. To be effective, a grievance procedure should be user-friendly and trusted by all parties. It must be written in easy to understand language, communicated to all staff and used consistently within the organisation.  Good grievance procedures can: 

· Prevent escalation

· Reduce costs

· Reduce legal liability

· Resolve systemic problems

· Change workplace culture

· Improve productivity 

The Anti-Discrimination Board’s publication, Grievance Procedure Guidelines is available from the Anti-Discrimination Board and can be adapted to suit each organisation. 

Cases study: The importance of ensuring that training in discrimination and EEO is effective 

Sharma v QSR Pty Ltd t/as KFC Punchbowl 

In the KFC case discussed above the Tribunal noted that “While the respondent provided some training and had a [a sexual harassment and EEO] policy there is little evidence that this is enforced and consequently it was ineffective in preventing the [harassing] conduct. For this reason the employer was held liable for the discriminatory conduct of its assistant manager

Hunt v Rail Corporation of NSW
  

This decision highlights the need for employers and managers to not only have anti-discrimination policies and procedures in place, but also to ensure that they should be implemented effectively. 

Ms Hunt was awarded $20,000 after Railcorp was found vicariously liable for sexual harassment involving graffiti in the toilets and the sending of a pornographic magazine. In response Railcorp argued that it had been unable to identify the culprit and had instigated training on its code of conduct and what was unacceptable behaviour.  The Tribunal found that Railcorp’s response contained a fundamental flaw, they did not involve all staff and were not compulsory. The training sessions were also held a number of months after the incidents had occurred.  The Tribunal noted that Railcorp had concentrated on trying to “identify the culprit at the expense of or to the exclusion of accepting that the actions indicated that more should be done to enforce the code of conduct”“          

7. Achieving a diverse workforce: EEO plans and Affirmative Action

7.1 EEO Plans 

The majority of public sector organisations and local councils in Australia must prepare EEO management plans in accordance with various state and federal legislation and must report regularly to the relevant agency.   

Many private sector and community organisations have also developed EEO plans because they realise that this is the best way of making sure that anti-discrimination law and EEO principles are followed. It allows organisations to assess where they are in relation to EEO, and allows organisations to set targets, measure progress and create a momentum for change. 

EEO plans should contain 

· Specific objectives

· Strategies for achieving those objectives

· Ways of measuring whether objectives have been achieved

· Ongoing revision or review of the plan

7.2 Affirmative Action Strategies 

In many cases, EEO plans — whether prepared in the public, private or community sector — will include what many people understand to be ‘Affirmative Action’ strategies.  These strategies usually involve needs based recruitment programs for EEO groups to achieve improved employment access participation by EEO groups.   

· EEO groups are people affected by past or continuing disadvantage or discrimination in employment.  These groups are: 

· women 

· Aboriginal people and Torres Strait Islanders 

· members of racial, ethnic, and ethno-religious minority groups 

· people with a disability 

Affirmative Action strategies can help to give previously disadvantaged groups the opportunity, skills and confidence to allow them to compete on equal terms with everyone else. This helps ensure that equal opportunity becomes a reality for everyone. It can also help ensure that employers get the best out of all groups in their workplace. 
7.3 Case Study: EEO in the NSW Public Sector  

The NSW Public Sector Workforce Office (PSWO) manages and co-ordinates sector wide EEO strategic policy and programs and develops and implements programs to promote equal employment opportunity for EEO group members. Agencies and universities operating under Part 9A of the ADA are required to have in place EEO management plans to achieve EEO outcomes.  These outcomes are identified as:

· a diverse and skilled workforce 

· improved employment access and participation by EEO groups 

· a workplace culture displaying fair workplace practices and behaviours 

A copy of the PSWO Model Equal Employment Opportunity Management Plan for 2008-2012”, which recommends needs based programs for EEO groups and improved employment access participation can be found at the Public Sector Workforce Office website.
 The website states that public sector agency targets for EEO groups are benchmarked against their estimated representation in the NSW working age population (ages 15 to 64). These benchmarks (derived from the Australian Bureau of Statistics) are currently: 

· 50% for women; 

· 2% for Aboriginal people; 

· 19% for people from racial, ethnic and ethno-religious minority groups, and people whose language first spoken as a child was not English; 

· 12% for people with a disability; and 

· 7% for people with a disability requiring adjustment at work. 

In NSW if a private sector employer wished to implement an Affirmative Action program targeting an EEO group then generally an exemption would be required from ADA.  A public sector agency would also need to apply for an exemption if an Affirmative Action program was not included in its EEO Management Plan.

8. Making a complaint to the Anti-Discrimination Board of NSW

I have attached a copy of the Board’s Factsheet Complaining to the Anti-Discrimination Board which sets out the process for making a complaint to the ADB.

Contact details for the Federal, State and Territory discrimination and human rights agencies are also attached for your information. 

9. Concluding remarks 

It is clear that a significant degree of discrimination continues to be experienced in the workplace in both public and private sectors. Individual complaints of discrimination alone cannot prevent or eliminate discrimination, nor can they achieve substantive equality for the most disadvantaged groups in our society. If discrimination is to be eliminated there is no doubt that new approaches are needed beyond the individual complaint model.  

We need to work harder to help employers and employees to understand that Anti-discrimination and EEO legislation provides an ethical framework for managing the workplace, and that following anti-discrimination and EEO legislation is best practice, making the workplace more harmonious, fairer and productive for everyone.
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