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 The second recital of the Preamble to the Universal 

Declaration of Human Rights of 1948 identifies “as the highest 

aspiration of the common people” four specified freedoms of which 

one is freedom from fear.  When the Declaration came to be 

implemented in 1966, in the form of treaties to which states could 

accede, by the International Covenant on Civil and Political Rights 

(“ICCPR”) and the International Covenant on Economic, Social 

and Cultural Rights (“ICESCR”), a recital to each Covenant 

confirmed that freedom from fear could only be achieved if 

conditions were created in which every person could enjoy the 

rights in both Covenants. 

 

 The source of the four freedoms identified in the Universal 

Declaration – freedom of speech, freedom of religion, freedom 
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from fear and freedom from want – is the rhetoric of President 

Franklin Roosevelt in his annual State of the Union Address to 

Congress on 6 January 1941.  Roosevelt’s “Four Freedoms” were 

in part addressed to the United States experience during the Great 

Depression and in part addressed to American support, albeit not 

then military, for the people of Europe against Nazi aggression.  

Eventually, the objective of ensuring freedom from fear and from 

want would be incorporated in the official statement of war aims 

issued by Roosevelt and Churchill, which became known as the 

Altantic Charter.1   

 

 The centrality of fear to Roosevelt’s discourse commenced 

with his first inaugural, addressed to the economic emergency that 

he faced immediately upon assuming office.  The most memorable 

line was:  “We have nothing to fear but fear itself”, a line stolen 

from Montaigne via Thoreau, but still memorable.  This response 

to the collapse in public confidence, gave economic and social 

content to the idea of freedom from fear.  Originally it was 

expressed in terms of securing the employment and social welfare 

of citizens.2  Later, in his 1941 Address to Congress and in the 

Atlantic Charter, an international dimension was added in terms of 

protection from physical aggression.3
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Eleanor Roosevelt served as chair of the Human Rights 

Commission of the United Nations, which drew up the Universal 

Declaration.  Because of her influence, President Roosevelt’s Four 

Freedoms became enshrined in the second recital of that 

Declaration.4  They were repeated in the preambles to the ICCPR 

and the ICESCR of 1966. 

 

 In the immediate post war years, President Truman pursued 

the theme of freedom from fear in the context of violence and 

threats of violence directed at African Americans, including mob 

violence and police brutality.  He established a Committee on Civil 

Rights which focused on both actual violence and fear of violence 

proposing, ahead of its time, measures which would be adopted in 

subsequent Civil Rights Acts.5

 

 The first international reflection of the Universal Declaration 

was the European Convention for the Protection of Human Rights 

and Fundamental Freedoms of 1950.  It made no reference to the 

Four Freedoms. 
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Perhaps the English lawyers who influenced the latter 

significantly6 regarded references to “freedom from fear” and 

freedom from want” as some sort of frolic by Mr and Mrs 

Roosevelt.  Their intellectual heritage – by Austin and Dicey out of 

Bentham – reflected the intellectual amnesia of British 

jurisprudence about the natural law language of human rights 

freely deployed, for example, by Blackstone, which 19th century 

British texts had systematically distorted.7

 

The Significance of Fear 

 Over recent decades legal discourse, at an international level 

and within nations, has given the language of human rights 

salience and, in some contexts, dominance.  Although still resisted 

by some, rights talk now provides, and is likely to continue to 

provide, the vocabulary of much legal discourse.  The concept of 

freedom from fear has not featured prominently in this 

development.  Indeed, to a very substantial degree, it has 

disappeared from legal discourse.  Freedom from fear has become 

the forgotten freedom. 

 

 This is regrettable because the most significant impact on 

personal freedom occurs through the mechanism of fear, rather 
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than through actual direct interference with such freedom.  No 

social system, including any governmental system, can possibly 

operate by reliance on physical restraint or direct interference 

alone.  This must be so by reason of the limitation on resources 

available to those who wish to interfere with the freedom of others.   

 

The most effective, indeed the most common, form of 

interference with freedom arises from the self-imposed restraint on 

behaviour because of the threat of adverse consequences if the 

behaviour is engaged in.  Furthermore, the restraint on behaviour 

is greater, indeed almost always much greater, than would occur 

on the basis of calculation of the probability of those 

consequences actually occurring.   

 

Fear is a socially pervasive human emotion.  Indeed, it is the 

first emotion mentioned in the Bible, when Adam reacts in fear of 

God upon becoming aware of his nakedness.8  Freedom from fear 

should be restored to a central position in human rights discourse. 

 

 Once it is accepted that protection of human rights requires 

not only the prevention of direct interference, but also a response 

to the threat of interference, then freedom from fear can be seen 
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to inhere in most of the human rights protected by international 

instruments and domestic provisions.  Such freedom is not, itself, 

a freestanding right.  It should, however, be recognised as a 

critical dimension of other rights.  There is force in the observation 

that Roosevelt conceived freedom from fear in terms of the fear 

that other rights would be violated.9

 

One academic commentator is technically correct to say that 

human rights instruments contain “no explicit human right to 

freedom from fear”.10  However, this understates the significance 

of such freedom. 

 

To take the example of the Universal Declaration of Human 

Rights, it is perfectly appropriate to think about most of the rights 

identified in terms of the significance of threats, as distinct from 

direct infringement: 

• Article 3 the right to life, liberty and security of person. 

• Article 4 the prohibition on slavery. 

• Article 5 the prohibition on torture or cruel, inhuman or 

degrading treatment or punishment. 

 6



• Article 7 the right to equal protection of the law and 

protection against discrimination or incitement to 

discrimination. 

• Article 9 protection against arbitrary arrest, detention or 

exile. 

• Article 10 the right to a fair hearing by an independent and 

impartial tribunal. 

• Article 12 the prohibition on arbitrary interference with 

privacy, family, home or correspondence and attacks upon 

reputation. 

• Article 13 the right to freedom of movement. 

• Article 14 the right to asylum from persecution. 

• Article 16(1) the right to marry and to equal rights in 

marriage. 

• Article 16(3) the entitlement of family to protection. 

• Article 17 the prohibition on arbitrary depravation of property. 

• Article 18 the right to freedom of thought and conscience. 

• Article 19 the right to freedom of opinion and expression. 

• Article 20 the right to peaceful assembly and association. 

• Article 22 the right to social security and to economic, social 

and cultural rights required for personal dignities. 
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• Article 23 the right to work and freedom of choice for 

employment and protection against unemployment. 

• Article 26 the right to education. 

 

The practical ability to enjoy all of these rights can clearly be 

affected by threats.  This is because persons are inhibited by fear 

of the infringement of each such right.  Actual interference is not 

the only way in which each such right can be abrogated in 

practice.  The well known “chilling effect” of constraints on the 

exercise of freedom of expression11 is an effect that can be 

replicated in virtually every other context protected by human 

rights instruments.  The significance of freedom from fear 

deserves more recognition than it has hitherto received. 

 

There is one area in which freedom from fear is clearly 

acknowledged in human rights discourse.  This is in the context of 

refugees.  The Convention Relating to the Status of Refugees of 

1951 (“Refugee Convention”) defines a refugee in terms of the 

now well-established phrase ‘well-founded fear of persecution’.  It 

clearly distinguishes between a person who is “unable” to return to 

his or her country of citizenship, from a person who is “unwilling” to 

do so “owing to such fear”.   
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In the refugee context, the relevant fear of persecution must 

be on the basis of race, religion, nationality, membership of a 

particular social group or political opinion.  However, the fear of 

persecution, or the fear of the imposition of adverse consequences 

of a character to which persecution may not be entirely an 

appropriate word, is something that can arise in contexts involving 

other human rights. 

 

It is not possible in a lecture of this character to attempt to 

distil examples of the significance of fear from the vast body of 

writing and case law on the Refugee Convention.  Nevertheless, 

this body of precedent may prove instructive for debate in the 

context of other human rights violations.  It is, however, pertinent 

to note that this well-known body of precedent extends to freedom 

from fear of conduct by both state and non-state actors.  The 

extension of the rights recognised by other human rights 

instruments to protection from conduct by non-state actors is an 

important issue in many contexts. 

 

 9



The Enlightenment Inheritance 

 The significance of freedom from fear was recognised by 

Montesquieu in his classic work of political philosophy The Spirit of 

the Laws.  In Book XI, in the very chapter where he made his most 

influential contribution – the significance of the separation of 

legislative, executive and judicial power – Montesquieu stated, by 

way of an introductory paragraph to that proposition: 

“The political liberty of the subject, is a tranquillity of 

mind arising from the opinion each person has of his 

safety.  In order to have this liberty, it is requisite the 

government be so constituted, as one man need not be 

afraid of another.”12

 

 Book XI is concerned with political liberty with respect to the 

constitution of States.  Book XII is concerned with political liberty 

from the perspective of each subject.  In this latter respect 

Montesquieu reiterated the central significance of tranquillity of 

mind, when he said: 

“[Political liberty] consists in security, or in the opinion 

people have of their security.”13
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 The word Montesquieu used, which is accurately translated 

as “security” in English, was the word “sûreté”, not the French 

word “sécurité”.  The former carries the connotation of protection 

against dangers and threats which are external, as distinct from 

protection against defects or failings or errors.  As I will presently 

show the word “sûreté”, and its English version “security”, has a 

significant role to play in international and national human rights 

instruments.  Its origins can be traced back to the influence that 

Montesquieu’s book had in America and France.   

 

 The concept of security as an element of personal freedom 

was widely held in Enlightenment thought.  That was a revival of 

the Roman concept of “securitas”, explained by Cicero as an 

individual condition involving tranquillity of spirit and freedom from 

care.  Montesquieu’s link between liberty and tranquillity is 

reminiscent of Cicero’s aphorism:  “Peace is liberty in tranquillity”. 

 

Adam Smith, in his books The Theory of Moral Sentiments 

and The Wealth of Nations, also identified personal security as the 

fundamental purpose of the system of justice and of civil 

government.  He identified economic prosperity as a product of 

“order and good government” which had the effect of ensuring “the 
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liberty and security of individuals”.14  Similarly, his French 

equivalent, Condorcet, placed the attenuation of fears, whether 

based on superstition – what Smith called “the terrors of religion”15 

– or on political despotism, as the essential basis for prosperity.16   

 

It was only after the Napoleonic wars that the word “security” 

came to be used primarily in terms of relationships between 

states.17  At the time of the formulation of the French Declaration 

and of the United States Bill of Rights – both of which were 

influential upon the drafters of 20th century human rights 

instruments – freedom from fear, expressed in terms of personal 

security, was an individual right which the state was required, 

indeed established, to protect. 

 

 Montesquieu was an important influence on the American 

founders – both directly and through the works of Blackstone.  In 

his Commentaries, Blackstone identified three principal rights 

which he described as “rights of all mankind”.18  They were 

personal security, personal liberty and private property.  This 

reflected the influence of Montesquieu on Blackstone.19   
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For Blackstone, the words “personal security”, as the first 

absolute right he identified, are deployed in the same sense as 

Montesquieu’s definition of liberty in terms of the “tranquillity of 

spirit”.  He defined the right in the following way: 

“The right of personal security consists in a person’s 

legal and uninterrupted enjoyment of his life, his limbs, 

his body, his health, and his reputation.”20

 

Blackstone also incorporated in his concept of personal 

security a right to social welfare of the basic necessities of life, 

echoing the economic and social rights subsequently developed.  

Indeed, Blackstone identifies the English legal tradition as more 

“humane” than the Roman civil law tradition in this respect.21

 

For present purposes it is pertinent to note that Blackstone 

included both actual and threatened violence as falling within the 

right to personal security.  He said: 

“Besides those limbs and members that may be 

necessary to man … the rest of his person or body is 

also entitled, by the same natural right, to security from 

the corporal insults of menaces, assaults, beating, and 

wounding … .”22  [Emphasis added.] 
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 The influence of these Enlightenment thinkers was reflected 

in the early human rights instruments.  The first such reference 

was in the Declaration of the Rights of Man and of the Citizen 

adopted by the National Assembly of France on 26 August 1789 

as follows: 

“The aim of all political association is the preservation of 

the natural and imprescriptable rights of man.  These 

rights are liberty, property, security, and resistance to 

oppression.” 

 

This idea was repeated in the Declaration of the Rights of 

Man and Citizen in the French Constitution of 1793 which 

identified the natural rights of man as:  “equality, liberty, security, 

and property”.   

 

 Notably, Article 8 of the Declaration of 1793 went on to give 

this right to security content, as follows: 

“Security consists in the protection afforded by society to 

each of its members for the preservation of his person, 

his rights, and his property.” 
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 I note that each of these French references, translated by 

the word “security”, are to the word “sûreté”.  The French 

Declarations were amongst the matters taken into account in the 

drafting of Article 3 of the Universal Declaration. 

 

Security of the Person 

That there is a tension between liberty and security has long 

been at the heart of social contract theories of the state – 

Rousseau, Hobbes and Locke.  In critical respects, the power of 

the state as the protector of public security, but also as a potential 

source of persecution, underpins liberal democratic political 

philosophy and determines much of the content of the rule of law.  

Traditionally, the contrast is between liberty as an individual right 

and security as a public or collective interest.  However, as 

Montesquieu and Blackstone emphasised, security is also an 

individual right.   

 

In important jurisdictions, the interpretation of contemporary 

human rights instruments has subsumed “security” within the right 

to “liberty”.  The idea of security as an individual right has, in large 

measure, been lost. 
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Security is a condition that exists in an inverse relationship to 

the risk of an adverse consequence.  Each individual’s sense of 

freedom is determined by the fear that such a risk may eventuate.  

The freedom of individual citizens from fear or, to use the 

terminology of Cicero and Montesquieu, each individual’s sense of 

tranquillity, has not received, in my opinion, sufficient attention in 

human rights discourse.  Specifically, security of the person, from 

actual violence and threats of violence is not a focus of that 

discourse.  Yet such security appears to me to be fundamental, 

both in itself and to enable persons to enjoy other rights. 

 

 In the ICCPR, and in other human rights instruments, an 

individual right to protection from violence is recognised in the right 

to life and in the prohibition on torture and on cruel, inhumane or 

degrading treatment.  However, there is a real issue as to whether 

further protection from violence is provided by the right to security 

of person found, for example, in Article 3 of the Universal 

Declaration of Human Rights, reflected in Article 9 of the ICCPR.   

 

Article 3 of the Universal Declaration, protects the right to 

life, liberty and security of person.  When the principles of the 

Universal Declaration came to be set out in the ICCPR, Article 3 
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was divided so that the right to life was set out as Article 6 and the 

right to liberty and security of person was set out in Article 9(1).23   

 

 In this respect, Article 9 of the ICCPR followed Article 5 of 

the European Convention for the Protection of Human Rights and 

Fundamental Freedoms of 195024 (“European Convention”), which 

had separated the right to life in Article 2 and made provision in 

Article 5 for the “right to liberty and security of person”.  

Furthermore, Articles 5 (European Convention) and 9 (ICCPR) 

each elaborated in detail on the right to liberty, by setting out a 

range of provisions concerned with arrest and detention.  There 

was, however, no elaboration of any character of the right of 

security of persons.  This has proven to be a significant omission. 

 

The right to security of person is, perhaps, the least 

developed of any of the human rights protected by international 

human rights instruments.  On this matter, the human rights case 

law and literature, outside Canada and South Africa, to which I will 

refer, is tiny when compared with that on most other human 

rights.25
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 Security of the person is also acknowledged in other 

international human rights instruments.  Article 5 of the 

International Convention on the Elimination of All Forms of Racial 

Discrimination of 1965 (“CERD”) set out the basic undertaking of 

the State parties to prohibit and eliminate racial discrimination and 

to guarantee certain rights without distinction as to race, etc.  

Amongst the rights so guaranteed is Article 5(b): 

“[t]he right to security of person and protection by the 

State against violence or bodily harm, whether inflicted 

by government officials or by any individual group or 

institution”. 

 

 Although the focus of case law and commentary on Article 

5(b) of CERD has been on actual violence, threats and 

intimidation are clearly encompassed within its scope. 

 

 This Article is notable in three respects.  First, it recognises 

“security of the person” as separate and distinct from “liberty”.  

Secondly, it gives specific content to the concept of “security of 

person” in terms of “protection against violence or bodily harm”.  

Thirdly, it imposes an obligation upon ratifying states to protect the 
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right to security from the activities of persons other than 

government officials.   

 

Each of these three matters has been problematic in other 

human rights instruments which refer to security of the person.  I 

will briefly outline how these matters have been considered in a 

number of jurisdictions. 

 

Europe 

There is a clear preponderance of case law and commentary 

under Article 5 of the European Convention, accepted in English 

case law and commentary, to the effect that the right to security of 

person has no operation independent of the right to liberty in 

Article 5.26  This approach is based in part on the context in which 

Article 5 appears.  Although the first sentence would appear to 

give the word “security” an independent operation from the word 

“liberty”, the remainder of the Article is only concerned with 

deprivation of liberty.  Some other Articles in the European 

Convention also begin with a broad statement and proceed to 

define its content.27   
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 Accordingly, the case law on Article 5 of the European 

Convention focuses on arbitrary detention.28  Attempts to establish 

a right to security of the person not involving deprivation of liberty, 

have been unsuccessful.  For example, the former European 

Commission on Human Rights (now superseded) did not accept 

an argument on the part of a complainant that the authorities failed 

to protect him from attack by the IRA.29  Similarly, when a 

terminally ill applicant sought a guarantee from prosecution of her 

husband if he should assist in her suicide, the House of Lords 

rejected the contention that Article 5 had any application.30  This 

decision was upheld by the European Court of Human Rights.31   

 

 The European position is summarised in The Council of 

Europe’s Implementation Guide to Article 5 which states: 

“The ‘right to liberty and security’ is a unique right, as the 

expression has to be read as a whole.  ‘Security of 

person’ must be understood in the context of physical 

liberty and cannot be interpreted as referring to different 

matters (such as a duty on the state to give someone 

personal protection from an attack by others, or right to 

social security).”32
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 In cases involving arbitrary detention the European case law 

has led to the imposition of positive obligations on the state to act.  

For example, in a number of cases involving the disappearance of 

individuals arrested in Turkey, the European case law has 

emphasised the obligation on the state to take preventive 

measures and to investigate violations of Article 5.33

 

 In European commentary there is a recognition that, if a right 

to security of the person was to be accepted as a positive right, ie 

a right which imposes obligations on the state, then issues would 

arise as to whether state action which has any such effect conflicts 

with other rights.  The European Court’s reluctance to accept an 

independent substantive content for the right to security has been 

supported on this basis.34  It has also been subject to criticism.35

 

 The reluctance to give the right to personal security any 

substantive content confines the scope of the protection, 

particularly protection against violence.  The interpretive 

explanation has a degree of legal orthodoxy about it, albeit a 

literalist orthodoxy not often manifest in this sphere of discourse.  I 

can understand a reluctance to impose on the state an unqualified 

obligation not to derogate from security and a duty to protect 
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citizens from infringement of such a right.  However, qualifications 

have often been implied in human rights instruments.  It may well 

be that the recognition that state action to protect the security of its 

citizens has so often been the justification for official infringement 

of other human rights is the real source of this reluctance. 

 

The ICCPR 

The reference to “security of the person” in the ICCPR must 

be read in the context of the Universal Declaration which it was 

expressly carrying into effect.  In that Declaration, liberty and 

security of the person were combined with the right to life in Article 

3.  Article 9 of the Declaration made separate reference to 

arbitrary arrest and detention.   

 

The formulation “life, liberty and security of the person” – 

which also exists in the Canadian Constitution – clearly refers to 

three distinct concepts.  There is, so far as I am aware, no proper 

basis for inferring that when the reference to “liberty and security 

of the person” was combined with “arbitrary arrest and detention” 

in Article 9 of the ICCPR, it was intended to strip the words 

“security of the person” of the substantive content they had in 

Article 3 of the Universal Declaration. 
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Furthermore, Article 9 of the ICCPR must be read in the light 

of the reference in the preamble to “freedom from fear”.  There is 

no such reference in the European Convention. 

 

Case law under the European Convention should not, 

accordingly, determine the interpretation of similarly expressed 

rights for nations, like Australia, whose international obligations 

are determined by the ICCPR.  Specifically, English cases will 

have to be treated with care.  In England, Strasbourg case law, 

although not strictly binding, is generally followed.36

 

 As would be expected from the existence of such different 

contexts, cases under the ICCPR with respect to Article 9 are not 

in accord with the European approach.  There have been cases in 

which the right to security of the person has been given an 

independent operation from the right to liberty.   

 

For example, the Human Rights Committee found a violation 

of Article 9(1) by reason of a state’s failure to take appropriate 

measures to ensure the safety of a Columbian applicant who had 
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received death threats and who was subsequently attacked.  The 

Committee said: 

“Although in the Covenant the only reference to the right 

to security of person is to be found in Article 9, there is 

no evidence that it was intended to narrow the concept 

of the right to security only to situations of formal 

deprivation of liberty. … It cannot be the case that, as a 

matter of law, states can ignore known threats to the life 

of persons under their jurisdiction, just because he or 

she is not arrested or otherwise detained.  State parties 

are under an obligation to take reasonable and 

appropriate steps to protect them.  An interpretation of 

Article 9 which would allow a state party to ignore 

threats to the personal security of non-detained persons 

within its jurisdiction would render totally ineffective the 

guarantees of the covenant.”37

 

 Similarly, the failure of Zambia to press criminal charges, 

provide compensation, carry out investigations or make findings 

public three years after an applicant had been shot by the 

Zambian police force, was held to violate the applicant’s right to 

personal security.38  In another case, Sri Lanka did not provide 
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security protection or investigate complaints after a person 

received death threats following comments by the President of Sri 

Lanka suggesting he had been involved with the Tamil Tigers.  

That was found to be a violation.39   

 

Other cases and commentary by the Human Rights 

Committee clearly give independent content to the right to security 

of person under Article 9, in a range of situations involving 

harassment, intimidation and threats of violence.40  The European 

case law cannot be reconciled with practice under the ICCPR. 

 

USA 

A reference to the rights of a person also appears in the 

Fourth Amendment in the United States Bill of Rights of 1791, 

which provides: 

“The right of the people to be secure in their persons, 

houses, papers, and effects, against unreasonable 

searches and seizures shall not be violated …” 

 

 Textual context is even more significant in United States 

case law than under the European Convention.  The Fourth 

Amendment reference to the right “to be secure in their persons” 
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appears in a provision expressly directed to “unreasonable 

searches and seizures”.  Accordingly, the focus of American 

Fourth Amendment jurisprudence has come to be placed on 

privacy, not security.41   

 

Recent commentary has suggested that it would be now 

appropriate for Fourth Amendment jurisprudence to be 

reconceptualised through the right to be secure, which is what it 

guarantees, rather than being analysed through the right to 

privacy, which is how it has developed.  This has been put forward 

as a return to the Amendment’s core meaning and core 

principles.42  Nevertheless, even this reconceptualisation focuses 

only upon fears that the government will violate such security.  It is 

not suggested that there is any positive obligation upon the 

government to protect a person’s right to security. 

 

Canada 

 The right to security of the person has acquired considerable 

significance in jurisprudence on the Canadian Charter of Rights 

and Freedoms.  The Canadian provision is in the following terms: 

“7 Everyone has the right to life, liberty and security 

of the person and the right not to be deprived thereof 
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except in accordance with the principles of fundamental 

justice.” 

 

 Canadian case law has not interpreted section 7 as 

conferring separate rights.  An unqualified right to life, liberty and 

security would be too broad.  The clause, it has been held, confers 

a composite right not to be deprived of life, liberty or security of the 

person, except in accordance with the principles of fundamental 

justice.43  The emphasis given to the “deprivation” limb of s 7, 

together with the reference to “principles of fundamental justice”, 

has led the Supreme Court of Canada to restrict s 7 so that it does 

not extend to economic rights.  Nor does it impose positive 

obligations on the state.44   

 

The Canadian right not to be deprived of security of the 

person has been given a significant function in some of the most 

controversial areas of politico-legal discourse.  It has been held 

that a person is deprived of the right to security of the person by: 

• The risk to health, because of legislative restrictions on the 

availability of abortion.45 

• Delays in access to public health care, when combined with 

a prohibition on access to private health care.46 
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• The Criminal Code offence of assisting a person to commit 

suicide, which would have been struck down but for the fact 

that the particular law did not offend the principles of 

fundamental justice.47 

 

Of particular significance for my focus on freedom from fear 

is the fact that the Canadian case law emphasises the 

psychological dimension of security of the person.48  Accordingly, 

an application to remove children for protective purposes could 

have such an effect on a parent’s psychological integrity that the 

principles of fundamental justice required that the parent receive 

legal aid.49  Similarly, the psychological stress caused by 

unreasonable delay on the part of a Human Rights Commission 

when disposing of complaints of sexual harassment could give rise 

to a constitutional remedy by reason of s 7.50

 

South Africa 

 The position in South Africa, as in many other respects, 

reflects the fact that the bill of rights in that nation draws upon a 

wide range of prior experience and, as a result, contains a more 

detailed regime.  Important aspects of the South African 

Constitution distinguish its position from the case law of other 
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nations.  First, it extends to socio-economic rights as well as to 

civil and political rights.  Secondly, all rights are expressly subject 

to three duties:  to respect, to promote and to protect, which 

imposes positive obligations on the state (s 7(2)).  Thirdly, the Bill 

of Rights operates horizontally, ie, it applies to disputes between 

private parties (s 8(2)).   

 

Section 12(1) of the Constitution relevantly provides: 

“Everyone has the right to freedom and security of the 

person, which includes the right  

(a) not to be deprived of freedom arbitrarily or without 

just cause; 

(b) not to be detained without trial; 

(c) to be free from all forms of violence from either 

public or private sources; 

(d) not to be tortured in any way; 

(e) not to be treated or punished in a cruel, inhuman 

or degrading way.” 

 

Section 12(2) proceeds to make detailed provision with 

respect to bodily and psychological integrity.   
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 In contrast with other human rights instruments, the South 

African Constitution makes explicit provision in s 12(1)(c) for 

freedom from violence.  This is set out as a specific example in the 

non-exhaustive list of the right to security of the person.  Other 

examples, such as the prohibition on torture or on cruel, inhuman 

or degrading punishment, which in other contexts are separately 

stated rights, are also set out as specific examples of the right to 

security of the person. 

 

 The explicit reference to protection from violence has meant 

that South African jurisprudence could not accept the position in 

Europe that the reference to security of the person adds nothing to 

the right to liberty.   

 

 The basic text on the South African Bill of Rights identifies 

the purpose of s 12 in the following terms: 

“It protects the individual specifically (but not solely) 

against invasions of physical integrity by way of arbitrary 

arrest, violence, torture or cruel treatment or cruel 

treatment or punishment.”51

 

The authors go on to state: 
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“s 12(1)(c) imposes two conflicting obligations on the 

state.  The right to freedom from state violence protects 

individuals from police use of an unconstitutional degree 

of force.  At the same time, the right to freedom from 

private violence imposes an obligation on the state to 

use violent means where necessary to quell or 

discourage violent acts by individuals that may threaten 

the physical security of others.”52

 

 Perhaps of greater significance as a precedent for other 

jurisdictions is the case law under s 11 of the Interim Constitution 

of South Africa. That section did not include a list of specific 

examples of the right to security of the person.  Specifically, it did 

not include anything in the nature of s 12(1)(c) of the Constitution 

as finally adopted.   

 

Section 11 of the Interim Constitution, the predecessor of s 

12, stated: 

“1 Every person shall have the right to freedom and 

security of the person, which shall include the right not 

to be detained without trial. 
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2 No person shall be subject to torture of any kind, 

whether physical, mental or emotional, nor shall any 

person be subject to cruel, inhuman or degrading 

treatment or punishment.” 

 

As a matter of textual analysis this provision is much closer 

to Article 9 of the ICCPR and Article 5 of the European 

Convention, albeit without the detailed elaboration of liberty 

provisions.  The South African Constitutional Court took an 

approach to s 11 which is not consonant with the preponderant 

view of the European Court of Human Rights, now embraced by 

the English judiciary.   

 

A range of views was expressed by judges of the 

Constitutional Court in the landmark case of Ferreira v Levin NO.53  

The majority view did not approach s 11(1) on the basis that the 

right to “freedom” was to be construed separately from the right to 

“security of the person”.  However, none of the reasoning 

accepted the European position that the right to security of the 

person was in some way subsumed by the right to freedom.  

Chaskelson P said: 
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“[170]  The primary, though not necessarily the 

only, purpose of s 11(1) of the Constitution is to ensure 

that the physical integrity of every person is protected.  

This is how a guarantee of ‘freedom (liberty) and 

security of the person’ would ordinarily be understood.  It 

is also the primary sense in which the phrase, ‘freedom 

and security of the person’ is used in public international 

law.”54

 

The learned President went on to refer to texts and 

European cases which are not representative of the European 

cases to which I have referred.  He proceeded on the basis that 

that case law, and the section of the Interim Constitution, 

separately protect “physical liberty” and “physical security”.  The 

principal judgment in the case does, however, acknowledge the 

textual reasons why the European provision has been narrowly 

confined.55   

 

Another judgment in the case referred to “freedom of the 

person” and “security of the person” as “two related rights” and 

specifically identified both as being concerned with “physical 

integrity”.56  Sachs J referred to s 11(1) as “treating freedom and 
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personal security as two elements of a single basic right which 

encompasses protection from interferences …”.57

 

Ferreira had nothing to do with physical violence and, 

accordingly, the occasion did not arise for express attention to be 

given to whether or not the right to “security of the person” 

protected against violence in the manner made explicit by s 

12(1)(c) of the final Constitution. 

 

The express provision in s 12(1)(c) has, however, resulted in 

the imposition of obligations upon the State to protect individuals 

from violence by third parties, eg, with respect to release on bail of 

a person who actually attacked a woman as he had earlier 

threatened to do;58  to support a law protecting persons from 

domestic violence;59  to support a law prohibiting corporal 

punishment in schools.60

 

Australia 

 In Australia, the two jurisdictions that have implemented a 

Human Rights Act have adopted the language of the ICCPR with 

minor modifications.   
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The Human Rights Act 2004 (ACT) provides in s 18(1): 

“Everyone has the right to liberty and security of 

person.” 

 

 The Charter of Human Rights and Responsibilities Act 2006 

(Vic) provides in s 21(1): 

“Every person has the right to liberty and security.” 

 

 There is no explanation in the Report upon which the 

Victorian Act was based as to why the words “of person” were 

deleted after the word “security”.61  However, the Explanatory 

Memorandum for the Bill, when introduced, strongly suggests that 

it was a deliberate change to avoid the political explosiveness of 

the Canadian approach, which extended the right to security of 

person to a right to an abortion and a right to euthanasia.   

 

The Memorandum said: 

“This clause … is a right concerned primarily with 

physical liberty.  It is intended to operate in a different 

manner to article 7 of the Canadian Charter of Rights 

and Freedoms which guarantees the right to ‘life, liberty 

and security of the person’ in that the Victorian provision 
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is not intended to extend to such matters as a right to 

bodily integrity, personal autonomy or a right to access 

medical procedures.”62

 

The euphemism “medical procedures” was, no doubt, adopted so 

as not to invite a firestorm of controversy about euthanasia and 

abortion. 

 

 The report of the Human Rights Consultation appointed by 

the Commonwealth Government has recommended that the 

ICCPR formulation – “the right to liberty and security of the person” 

– be one of the rights included in any federal Human Rights Act.63

 

 Australia’s international obligations, which the existing and 

proposed human rights acts are intended to implement, are found 

in the ICCPR.  The English Human Rights Act has been an 

important influence, indeed a model.  Nevertheless, the European 

Convention is of no direct relevance.  Insofar as the case law on 

security of the person under the ICCPR differs from that under the 

European Convention (and therefore in England), it is to the 

former, that Australian lawyers should look. 
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Positive Obligations 

 International human rights instruments impose obligations on 

states.  The human rights literature often emphasises the 

responsibility of states under international law to take three kinds 

of action with respect to the human rights protected by the 

respective treaties to which the state is a party or pursuant to 

customary international law.  These three are a duty to respect 

rights, a duty to fulfil rights by taking positive action and also a 

duty to protect rights, including from infringement by both state 

and non-state actors.   

 

These duties are not always reflected in domestic legislation.  

Much turns on the interpretation of the particular provisions of the 

human rights instrument under consideration.  Many instruments 

do not expressly impose positive obligations upon the state to 

protect citizens from infringement by non-state actors. 

 

The responsibility upon states to take measures to respect, 

fulfil and protect rights is variously expressed in different 

international instruments.  Such obligations sometimes appear in 

specific articles of the instruments.  There are also general 

obligations imposed upon state parties, such as: 
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• “to respect and to ensure to all individuals … the rights 

recognized in the present Covenant” (ICCPR, Article 2.1); 

• “to take the necessary steps … to adopt such legislative or 

other measures as may be necessary to give effect to the 

rights recognized in the present Covenant” (ICCPR, Article 

2.2); 

• “to take steps … to the maximum of its available resources, 

with a view to achieving progressively the full realisation of 

the rights recognised in the present Covenant” (ICESCR, 

Article 2.1); 

• “States Parties … undertake to pursue by all appropriate 

means … a policy of eliminating racial discrimination in all its 

forms … and, to this end: 

… 

(d) Each State Party shall prohibit and bring to an 

end, by all appropriate means, including 

legislation as required by circumstances, racial 

discrimination by any persons, group or 

organization” (CERD, 2.1); 

• “States Parties … agree to pursue by all appropriate 

means … a policy of eliminating discrimination against 

women and, to this end, undertake: 
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… 

(e) to take all appropriate measures to eliminate 

discrimination against women by any person, 

organisation or enterprise; 

(f) to take all appropriate measures, including 

legislation, to modify or abolish existing laws, 

regulations, customs and practices which 

constitute discrimination against women.” 

(Convention on the Elimination of All Forms of 

Discrimination against Women of 1979 

(“CEDAW”), Article 2); 

• “States Parties shall take all appropriate legislative, 

administrative, social and educational measures to 

protect the child from all forms of physical or mental 

violence, injury or abuse, neglect or negligent treatment, 

maltreatment or exploitation, including sexual abuse, 

while in the care of parent(s), legal guardian(s) or any 

other person who has the care of the child” (Convention 

on the Rights of the Child of 1989, Article 19.1). 

 

Constitutional or statutory bills of rights often reflect the 

origin of those provisions in such international obligations.  Two 
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issues arise with respect to the enforcement of the rights so 

recognised.  First, do the domestic provisions impose positive 

obligations on the state to take action?  Secondly, do they impose 

obligations upon persons other than the government?  The answer 

to these questions depends on the particular form in which the 

provision has been adopted for domestic purposes.   

 

Perhaps the clearest case of a Bill of Rights imposing 

generally stated positive obligations upon the state, including 

measures to bind non-state actors, is the South African provision 

that the state is obliged to take steps to respect, promote and 

protect the constitutional rights of its citizens.  In other jurisdictions, 

which do not have such express provisions, there are frequent 

statements in the case law that the relevant constitutional or 

statutory bill of rights does not impose positive obligations on the 

state.  However, there is a discernible drift in case law, and 

perhaps more noticeably in academic commentary, which seeks to 

infer positive obligations as a necessary concomitant of negatively 

stated obligations. 

 

 The issue is one of interpretation, because some provisions, 

but not others, in international and domestic instruments contain 
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particular references imposing a duty to take steps to enforce the 

right.   

 

Furthermore, there is a growing body of authority, notably in 

Europe, indicating that although negatively stated obligations are 

expressed in a form directed to the state, nevertheless the state 

has duties to protect its citizens from non-state actors.64  For 

example, the European Court of Human Rights has done that with 

respect to the prohibition on torture or degrading treatment65 and 

the prohibition on slavery.66  I have also noted above the 

disappearance cases involving Turkey, where the Court held that 

the state had to take preventative measures and to investigate 

disappearances. 67  

 

 The Canadian Charter of Rights and Freedoms does not 

contain an express obligation to secure rights.  The Supreme 

Court has been reluctant to impose positive duties on the state.68   

There is, however, one case in which a court imposed a duty to 

provide legal aid for parents in child protection proceedings with 

respect to alleged contravention of s 7 rights, relating to the right 

to life, liberty and security of the person.69  This has been 
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categorised not as a duty of protection, but as a duty to facilitate 

access to justice.70   

 

The English Human Rights Act does not expressly impose 

positive obligations on the state.  It does, however, provide, in s 6, 

that a public authority may not act in a way which is incompatible 

with a Convention right.  This has been adopted in the two 

Australian jurisdictions with Human Rights Acts and a similar 

provision is proposed by the Report of the National Human Rights 

Consultation.71   

 

Freedom from Violence 

 In international humanitarian law a Responsibility to Protect, 

or “R2P”, has recently emerged as a doctrine of international 

humanitarian law.  It is concerned to establish a responsibility on 

the part of all states to protect civilians from mass atrocity crimes, 

including crimes committed by their own government.  This 

doctrine has been advanced by the former Australian Foreign 

Minister, Gareth Evans, in his capacity as the President of the 

International Crisis Group, following an International Commission 

on Intervention and State Sovereignty in 2001.72  The focus of this 
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doctrine is on mass atrocity crimes such as the Holocaust, 

Cambodia, Rwanda and Bosnia. 

 

 The R2P concept is, in general terms, equivalent to the 

protection of the right to life and the prohibitions of torture and of 

cruel, inhumane or degrading treatment, in international treaties. 

 

 One commentator has sought to develop the doctrine of 

state responsibility into a duty of a state to protect its citizens from 

human rights violations, including those perpetrated by non-state 

actors.73  However, as I have noted, an international obligation to 

protect citizens from any form of violence – beyond torture and 

cruel or unusual punishment – is not well established.   

 

 The most likely source of the development of a right not to 

be subject to violence, at least outside Europe, is the recognition 

of the right to security of the person.  However, international 

instruments, like Article 9 of the ICCPR, do not expressly identify 

the qualifications which are necessarily implied in such an 

absolute statement.  The state has many reasons to deploy 

violence, particularly in the exercise of legitimate police functions.  
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It is also necessary to determine whether, and if so how, the state 

has a duty to protect citizens from non-state actors. 

 

 In one academic commentary the acceptance of a positive 

duty on the state to protect its citizens’ right to security is 

propounded as an important development, whilst recognising that 

it gives rise to the possibility of a conflict with other rights in 

contexts such as terrorism.74  Another author concludes that, 

because of such conflicts, a positive right to security should be 

narrowly confined.75

 

 The most comprehensive treatment of security of the person 

in a thesis, which is not yet published, concludes that the right to 

personal security includes a positive aspect of protection as well 

as the negative aspect of restraint from abuse of power by 

government agencies.  The author analyses in detail the 

European, Canadian and South African case law.  The author 

develops the concept of security as protection against threats and 

risks.76   

 

It could be said that carrying into effect any such 

international obligation would add little if anything to the traditional 
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exercise of the police power of the state designed to protect 

citizens from violence, as reflected in the criminal law of every 

nation.  This is plainly true of actual violence.  It is, also true, albeit 

to a lesser degree, with respect to threats of violence.   

 

Many jurisdictions have criminal offences relating to 

intimidation, harassment, blackmail, threats77 and other such 

conduct which does not result in actual harm other than by 

inflicting fear on individuals.  Protection of this character is less 

systematic, and much less uniform, than that dealing with actual 

violence.  Many such provisions constitute the recognition in 

domestic law of the significance of the risk of harm to and, often, of 

the significance of fear amongst citizens. 

 

Each nation has a patchwork quilt of such provisions.  

However, the failure to treat them as manifestations of an 

obligation to protect individual rights means that they are not taken 

into account, as such, in human rights discourse and decision-

making.  The restoration of an emphasis on freedom from fear as 

an integrative concept, could change this position. 
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 The literature on human rights tends to treat the criminal law 

relating to actual and threatened violence as serving a public or 

collective interest.  The analysis changes significantly if such 

interests are characterised as individual rights, particularly in 

situations where rights conflict.  There is one good example of how 

freedom from fear can give content to the recognition of an 

individual right which was not hitherto recognised as such. 

 

 In comparatively recent times domestic violence has come to 

be seen as a human rights issue, often expressed to be  based on 

inherent dignity, equal rights and freedom from fear.78  This 

development was not feasible for as long as international human 

rights instruments were not seen to impose positive obligations on 

states to take steps to prevent rights infringements by non-state 

actors.  There is a clear drift to the recognition of such obligations. 

 

 The Convention on the Elimination of All Forms of 

Discrimination Against Women (“CEDAW”) of 1979 was originally 

modelled on the Convention on the Elimination of Racial 

Discrimination (“CERD”).  However, the scope and range of the 

nations, particularly in Africa and throughout the Islamic world, with 

customary and social practices which were problematic in terms of 
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gender bias, was such that the drafting process and the final 

product bore the marks of major compromise of a character which 

did not afflict CERD.79  The CEDAW is also one of the 

international human rights instruments which has attracted the 

largest number of reservations of breadth and scope, including by 

a number of Islamic nations who declare that its key provisions 

conflict with Islamic law.80

 

 CEDAW notably makes no express reference to honour 

crimes, including honour killings, rape or violence against women.  

It does, however, contain a general prohibition of discrimination.  

The human rights literature, and the recommendations of the 

Committee on the Elimination of Discrimination Against Women, 

created under CEDAW propose that gender based violence, which 

infringes human rights, should be regarded as discrimination within 

the meaning of the Convention.  This encompasses the right to 

life, the right not to be subject to torture or cruel, inhuman or 

degrading treatment or punishment and the right to security of the 

person.  The effects of fear and the significance of freedom from 

fear have been expressly acknowledged in this context.81

 

 47



 One detects an institutional turf battle here.  Complaints 

about infringement of the right to security of the person would go 

to the Human Rights Committee under the ICCPR Optional 

Protocol.  Complaints of discrimination against women go to the 

parallel CEDAW Committee. 

 

 I had occasion, in a judgment concerned with the Australian 

system for apprehended violence orders which protect against 

threatened acts of personal violence, stalking, intimidation and 

harassment, to characterise the system as a means of protecting 

the right to freedom from fear.82  Indeed, as I now know, in 1998 

the West Australian Government launched a campaign of 

awareness on domestic violence issues which it entitled “Freedom 

From Fear”.83  This is, however, only one context in which this 

perspective can be valuable. 

 

The Battle of the Metaphors 

 The sphere of discourse with which I am here concerned is 

particularly bedevilled by a conflict of metaphors.  On the one 

hand, those who regard themselves as most committed to human 

rights like to speak of “rights as trumps”.  On the other hand, those 

who believe that their equally strong commitment to human rights 
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requires attention to the context in which they are asserted often 

speak of the need to balance rights in conflict with other rights or 

interests.  Sometimes one encounters reference to a “thumb on 

the scales” of the balance.  Both “trumps” and “balancing” invoke 

metaphors which must be deployed with care.84

 

 As Benjamin Cardozo pointed out, it is desirable that we 

avoid becoming “enveloped in the mists of metaphor” and we 

should not be diverted by the “picturesqueness of the epithets”.  

As Cardozo said: 

“Metaphors in law are to be narrowly watched, for 

starting as devices to liberate thought, they end often by 

enslaving it.”85

 

 A regrettable example of the distortion which can be caused 

by a metaphor is to be found in the recent report of the Australian 

National Human Rights Consultation.  After referring to the 

Canadian concept of a “dialogue” model for a Human Rights Act,86 

the Committee recommended that only Australia’s final Court of 

Appeal, the High Court, should have the authority to make a 

declaration of incompatibility.  The Report acknowledged that 

there were significant practical problems with such a limitation.  
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However, this proposal was said to be based on the application of 

“the dialogue” model in that: 

“the Federal Parliament might not be persuaded to 

engage in ‘dialogue’ with 10 different courts.”87

 

I have never been happy with the concept of “dialogue”.88  It 

seems to me to be just a polite cloak for the significant transfer of 

power to the judiciary which a human rights act inevitably involves.  

So far as I can see, each participant in the “dialogue” only gets to 

speak once.  That does not appear to me to be much of a 

conversation.  A more accurate description of the relationship 

between the courts and the Parliament/executive branches is one 

of “creative tension”.89   

 

However, as the recent Australian report suggests, the 

metaphor has assumed a life of its own.  The recommendation 

ignores the fact that in Australia’s century old Constitutional 

practice, any court exercising federal jurisdiction – from a Local 

Court to the High Court – can come to the conclusion that 

legislation is constitutionally invalid.  To say that some special 

regime needs to be established, solely referable to human rights, 
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appears to me to reflect the dialogue metaphor getting in the way 

of the analysis. 

 

The traditional tension between liberty and security in 

political philosophy can be replicated in a human rights focussed 

jurisprudence.  There is, in principle, no substantive difference 

between the tension between liberty, as an individual right and 

security, as a collective interest, on the one hand, and liberty, as 

an individual right and security of the person, as an individual right 

which the state has an obligation to protect, on the other hand.  

There is, however, a significant difference in how these alternative 

perspectives are deployed. 

 

 Human rights discourse is transparently comfortable when 

privileging a right over an interest.  However, that literature often 

flounders when faced with a conflict between rights.  As Jeremy 

Waldron has put it: 

“Rights versus rights is a different ballgame from rights 

versus social utility.  If security is also a matter of rights, 

then rights are at stake on both sides of the equation, 

and it might seem that there is no violation of the 
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trumping principle or of the idea of lexical probity when 

some adjustment is made to the balance.   

This business of conflicts of rights is a terribly difficult 

area – with which moral philosophers are only just 

beginning to grapple.”90

 

 The difficulty is reflected in a wide range of debates that are 

at the forefront of human rights discourse, such as laws directed to 

terrorism, organised crime and hate speech.  In such contexts, 

measures taken by the state to protect persons from threats have 

led to conflicts with other human rights, perhaps most often with 

the right to a fair trial and the right to freedom of expression.   

 

In the human rights literature, it appears to make a great 

deal of difference whether something is approached from the 

perspective of a conflict between rights, rather than as a conflict 

between a right and an interest.  This tension is exacerbated if 

freedom from fear is included as a dimension of a right, which the 

state has a responsibility to protect. 

 

 Such issues have been particularly acute in the context of 

debates about anti-terrorism legislation.  The human rights 

 52



literature tends to treat the issue of security as a form of “national 

security”, rather than as security of the person, which the state has 

a duty to protect.  However, as George Williams once said: 

“Terrorism is an attack on our most basic human rights.  

It can infringe our rights to life and personal security and 

our ability to live our lives free of fear.”91

 

 This is a rare reference in the human rights literature which 

regards the right to personal security, coupled with a positive 

obligation upon the state to protect that right, as a relevant part of 

the analysis.  It is also a rare instance in the literature on terrorism 

where the concept of freedom from fear is mentioned.  There is a 

lot of discussion about fear.  However, fear is generally treated as 

if it is merely an emotion, rather than a result of infringement of a 

right. 

 

Clearly the principal objective of anti-terrorist legislation is to 

protect the community, including each individual in the community, 

from acts of violence that can cause death or physical harm.  Such 

legislation expressly extends to freedom from fear.  In most 

jurisdictions terrorist acts are defined to extend to threats and to 

conduct undertaken with the intention of intimidating the public. 
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 There can be no doubt that many incursions into human 

rights have occurred in the name of security.  It is not, however, 

necessary to adopt the approach of a conflict between individual 

rights and a general collective interest.  It is appropriate to 

approach such matters as a conflict between rights.  That does not 

mean that the right to security of the person must prevail.  Issues 

of probability and proportionality necessarily arise.   

 

 Accordingly, George Williams, writing with Ben Golder, has 

criticised suggestions that a right to security can be regarded as a 

“primary, almost inviolable, human right”.92  The authors advocate 

a balancing process.  This metaphor, albeit contested, remains 

serviceable. 

 

Balancing is a process which is well understood by judges 

who undertake it in numerous disparate areas of the law.  As one 

useful analysis of the overall process, not focused on any 

particular debate, has suggested: 

“[A]lthough we may all recognize the difficulties of 

balancing the conflicting interests of parties or citizens, 

we all share a common intuitive grasp of, or at least are 
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in agreement about, what the metaphor of balancing 

interests entails.”93

 

 The issue often faced by courts is how to compare elements 

that are fundamentally incommensurable, such as the right to 

security and the right to a fair trial or to free speech. As Justice 

Scalia once put it, this is like asking “whether a particular line is 

longer than a particular rock is heavy”.94  Nevertheless, this is a 

task that judges, as well as parliaments, are often called upon to 

perform. 

 

 Andrew Ashworth has rejected the terminology of 

“balancing” on the basis that it leads to “sloppy reasoning” and 

allows the right to a fair trial to be “balanced away”.95  When 

applying this critique to terrorism legislation, however, Professor 

Ashworth focused was upon security as a collective interest, rather 

than as an individual right.96  Nevertheless, he makes a valid point 

when he says: 

“[T]he term ‘balance’ tends to disarm opponents 

because it has no tenable antithesis:  nobody, that is, 

would stand up and argue for imbalance, or indeed for 

disproportionality, unreasonableness or unfairness.”97
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 Ashworth is right to emphasise that the use of the metaphor 

does not address the essential consideration about how the 

process of weighing conflicting rights should be undertaken.  

There are both empirical and value assumptions that must be 

made in the process.   

 

As another commentator has observed whilst “balancing is 

… an opaque box that is undefined and undefinable”, some such 

intuitive process is often essential.  What is required is to “accept 

the opaque box and try to improve its output”.98  The danger in the 

“quantitative imagery” of balancing is, as Jeremy Waldron has 

warned, the false connotation of precision.99

 

Where incommensurable values conflict, intuitive judgment 

is often unavoidable.100  Nevertheless, as in other constitutional 

law contexts, principles to guide the process are capable of being 

discerned or developed.101  The process of balancing is not 

necessarily unprincipled.102  The problem is to identify a scale of 

values that is not simply personal to the judge making the 

decision. 
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 Insofar as there is legal guidance, it is to be found in the 

foundational legal texts, both international and domestic.  When 

such issues arise particular attention must be given to the specific 

provision which may provide within itself a terminology that 

indicates how the appropriate balance should be undertaken.   

 

It is always appropriate in legal analysis to focus on the 

scope of the right in issue.  Precise identification of the scope of a 

right will often be the preferable means of avoiding conflict 

between rights.  As one author has observed: 

“With complex rights … reasons for constricting, 

limiting or qualifying the exercise of the relevant right 

may in many cases be thought of as constitutive or 

definitional. The weight given to competing rights or 

considerations simply goes to defining the proper 

scope and application of the right.  When properly 

weighted, rights to reputation or public safety merely 

illustrate the proposition that freedom of 

communication is a qualified right that does not include 

in its scope shouting fire in crowded theatres or 

destroying reputations.”103
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 This process has been characterised as “definitional 

balancing” rather than “ad hoc balancing”.104

 

Of particular significance in a “balancing process” is any 

indication, either express or implicit, that there exists a hierarchy of 

rights, whereby some rights are entitled to greater weight than 

others.  There is, for example, a considerable body of opinion, 

including case law both national and international, that some rights 

such as the right to life or the prohibition on torture, are expressly 

non-derogable, and are, in any event, entitled to determinative 

weight in any balancing process.  Similarly, case law on freedom 

of expression, most notably American First Amendment 

jurisprudence, has placed that right high in the hierarchy. 

 

 More often, however, the real focus of debate is whether or 

not the derogation, as a matter of empirical fact, has or is likely to 

have any effect, and if so to what degree, in promoting the human 

right on the other side of the scale.  This is an issue much in 

dispute in criminal law generally and, particularly, in the context of 

anti-terrorism legislation.105   
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These are not matters capable of conclusive resolution.  

That is particularly so if the concept of freedom of fear has a role 

to play in the course of balancing.  If any such balancing is to be 

done by judges then fear must be seen to have an objective basis.  

The position is not necessarily so confined if the balancing is done 

by the legislative or executive arms of government.  In a 

democratic society subjective perceptions of risk are entitled to 

weight.   

 

Problems of this kind often arise in the context of the criminal 

law.  Public perceptions about the actual incidence of crime often 

bear no relationship to the facts.  Nor do public beliefs about the 

efficacy of harsh punishment necessarily bear any relationship to 

actual outcomes. 

 

In the context of giving weight to freedom from fear it has to 

be acknowledged that some human fears are non-rational:  such 

as the fear of spiders and sharks – arachnophobia and 

galeophobia.  In many respects such reactions are at the heart of 

the debates over terrorist legislation or legislation directed at 

organised crime.   
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Human rights scholars instinctively reject any suggestion 

that a subjective sense of threat should be accorded any weight.  

As Andrew Ashworth said, in the course of advancing his critique 

of balancing with respect to anti-terrorist legislation: 

“no curtailing of human rights simply to alleviate 

insecurity in the subjective sense should be 

contemplated, because human rights are much too 

serious for that.  The strongest case for any curtailment 

of human rights must be predicated on reduction of 

security in the objective sense.”106

 

To similar effect are the observations of Jeremy Waldron, 

also in the context of his critique of balancing, when he said: 

“… the balancing argument is supposed to turn on what 

we can achieve by diminishing liberty;  it is not supposed 

to turn on the sheer fact or horror at what has happened 

nor of our fear of what might happen.  Fear is only half a 

reason for modifying civil liberties:  the other and 

indispensable half is a well-informed belief that the 

modification will actually make a difference to the 

prospect that we fear.” 
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There is a well established body of jurisprudence in the 

context of refugee law as to what it means for a “fear of 

persecution” to be “well founded”.  Although subjective 

considerations may arise in particular contexts, the objective test 

in this sphere of discourse may prove a useful source of 

precedent.107  In this, as in many other respects, refugee law will 

be a guide to the restoration of freedom from fear to its proper 

place in human rights discourse. 
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