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November 2008

The Standing Committee of Attorneys General (SCAG) last Thursday and Friday held its third meeting for 2008.  The Commonwealth, State and Territory Attorneys General and the Commonwealth Minister for Home Affairs were in attendance.  The Australian Capital Territory was represented by the Chief Executive of the Department of Justice and Community Safety.  The Norfolk Island Minister with responsibility for police and legal issues also attended the meeting as an observer.

Key issues

SCAG made important progress on legal harmonisation projects which will have a real impact on reducing the complexity of regulation faced by business and the community more generally.  Ministers agreed to further work on issues aimed at addressing disadvantage and developing court excellence.  SCAG’s reform agenda also includes a number of projects aimed at creating an accountable and responsive justice system and improving Indigenous Justice outcomes.

Harmonisation Conference

In September 2008 SCAG held its first Harmonisation Conference with legal and business stakeholders.  A report on the ideas for law reform raised at the Conference was tabled and Ministers agreed to take on projects to achieve the national recognition of court orders and substitute decision making instruments such as powers of attorney.

Ministers also agreed to hold an annual conference with legal and business stakeholders that is focused on SCAG’s existing work programme.

New procedures

New procedures for SCAG were agreed to, based on the decision of Ministers in July 2008.  These new procedures streamlined existing processes with a view to giving SCAG greater flexibility and more time at meetings for Ministers to focus on high priority substantive items.

SCAG Consultations

The SCAG website www.scag.org.au lists ongoing public consultations. 

Current issues open for public consultation: 

Spent Convictions

A discussion paper on a proposed Model Spent Convictions Bill is now available for comment.  Each jurisdiction will be conducting its own consultation.  For further information contact your jurisdiction’s Attorney General’s or Justice Department.

Electronic Transactions

A discussion paper on proposed amendments to State and Territory Electronic Transaction Acts to enable Australia to accede to the UN Convention on Electronic Contracting is now available for comment.  Submissions and inquiries should be directed to Copyright Law Branch, Commonwealth Attorney-Generals Department at copyright@ag.gov.au. 

Non Consensual DNA analysis offence (protection of human genetic information)

The Model Criminal Law Officers’ Committee (MCLOC) discussion paper on non-consensual genetic testing model provisions is now available for comment.  Submissions and inquiries should be directed to the MCLOC Secretariat, Criminal Justice Division, Commonwealth Attorney-General’s Department, criminal.law@ag.gov.au.
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Planning for the Future 

Harmonisation Conference Report

Ministers agreed to continue and strengthen the initiatives already in place to inform the community, legal profession and other stakeholders of the work of SCAG.  This includes holding an annual conference with legal and business stakeholders that is focused on SCAG’s existing work programme.  

SCAG referred a range of criminal law issues which were identified at the Conference to the SCAG Officers’ Group for further consideration.  The SCAG Secretary will write to the Council of Chief Justices to seek their advice on establishing national procedural rules for courts and to offer SCAG’s assistance in this project.  SCAG will take on projects to achieve the national recognition of court orders and substitute decision-making instruments such as powers of attorney.

Addressing disadvantage 

Anti-Discrimination Laws Harmonisation 

Recognising the importance of ensuring the community can access information about their rights and obligations under Australia’s anti-discrimination laws, Ministers agreed to create a National Anti-Discrimination Information Gateway to enhance access by individuals to jurisdictions’ human rights, anti-discrimination and equal opportunity commissions.  To facilitate better exchange of ideas between jurisdictions’ human rights, anti-discrimination and equal opportunity commissions, Ministers agreed to the development of an interactive web-based forum.

Same sex reforms

The Commonwealth Attorney-General provided an update on the Commonwealth’s same-sex discrimination reforms, in particular noting that the proposed changes to parentage presumptions in the Family Law Act will, for the first time, allow children of same-sex relationships to be recognised for a wide range of Commonwealth purposes.

Human Rights Update

The Commonwealth Attorney-General provided an update on human rights initiatives, including proposed changes to the dominant reason test in the Age Discrimination Act, and consultations with States and Territories on the Optional Protocols to the Convention on the Elimination of all forms of Discrimination against Women, Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment and the Optional Protocol to the Convention on the Rights of Persons with Disabilities.

Developing Court Excellence 

Suppression Orders

Ministers agreed to develop draft model provisions to enable harmonised legislation governing suppression/non-publication orders, and agreed to further work being undertaken on a legal and administrative framework for a national electronic register of suppression/non-publication orders.

Judicial Complaints Handling

Ministers, with the exception of NSW which has an existing judicial complaints system, asked the working group to identify options to receive and consider judicial complaints.  A transparent, impartial and accountable system of judicial complaints handling has the potential to enhance public confidence in Australia’s judiciary. 

National Judiciary

Ministers agreed to establish a working group to consider options for developing a national judicial framework which could assist and improve the functioning of courts in Australia.

Accession to Hague Convention on Service Abroad

Ministers agreed on final details in order to implement the Hague Service Convention and agreed to the working group resolving any remaining outstanding issues.  This final consideration will allow Australia to begin formal procedures to accede to the Convention early next year. 

Cost recovery of court resources

In light of the challenges facing government from mega-litigation and the impact it has on court time and resources and other litigants’ access to the civil justice system, Ministers agreed to a scoping study on possible options for targeted cost recovery of court costs in civil proceedings.

Harmonisation 

Personal Property Securities Law Reform 

Ministers considered issues arising from COAG Ministers’ signing of the Personal Property Securities Inter-governmental Agreement. This important document supports a text-based referral of power and sets up the legislative scheme to establish the proposed national Personal Property Securities system.  The single national Personal Property Securities Register will replace more than 40 registers currently operated by the Commonwealth, States and Territories.  The Register will be a publicly accessible, electronic record of personal property securities and will be updated in ‘real time’.  

To ensure that existing registers will be transitioned to the national system before commencement, Ministers agreed to an oversight arrangement for the transition of existing registers to the national Personal Property Securities system.

Statutory Declarations

Ministers agreed to a harmonised statutory declaration regime incorporating a single, uniform statutory declaration form.  Ministers will consider having a nationally consistent list of authorised witnesses.

This important development will decrease the regulatory burden and costs for business. It will also reduce confusion in the community about the requirements for statutory declarations.

National Legal Profession – Professional Indemnity Insurance

Ministers considered the Law Council of Australia’s Board of Directors Draft Minimum National Standards for Professional Indemnity Insurance and referred the proposed Standards to the National Legal Profession Joint Working Group to report back to Ministers on the adequacy of the Standards and a possible framework for the implementation of the Standards.

Admission to Practice in Australia of Overseas Qualified Lawyers

Ministers considered issues arising from the Uniform Principles for Assessing the Qualifications of Overseas Qualified Lawyers for Admission to Practice in Australia.  Ministers will seek the Council of Chief Justices’ comments on the establishment of a mechanism across Australia for uniform assessment of foreign qualifications and admission focussed on ensuring a high quality internationally competitive legal profession.

Substitute Decision Making

Ministers agreed to undertake a project to improve the effectiveness of mutual recognition of powers of attorney between jurisdictions, as recommended by the House of Representatives Standing Committee on Legal and Constitutional Affairs in their reports on Harmonisation of legal systems within Australia and between Australia and New Zealand, and Older People and the Law.

National Electronic Conveyancing System
The Commonwealth Attorney-General provided an update on the Council of Australian Government’s (COAG) progress on electronic conveyancing noting that COAG is expecting to finalise the governance agreement for, and agree to the form of, the new e-conveyancing entity at its next meeting. 

Indigenous Justice 

National Indigenous Justice Framework

The Commonwealth Minister for Home Affairs provided an update on the development of the National Indigenous Justice Framework.

Justice System 

Evidence – Journalist privilege

Ministers agreed that the Evidence Working Group will provide advice before the end of 2008 on options for journalist shield laws (including the model confidential communications previously agreed to by SCAG in July 2007) that could be included in the model Uniform Evidence Bill.

Non Consensual DNA Analysis Offence 

Having agreed that gaps exist in Australian Criminal Law in relation to non-consensual genetic testing, Ministers approved the release of the Discussion Paper on non-consensual genetic testing (soon to be available on the SCAG website) for public consultation and the preparation of a final report providing model criminal provisions.

Performance of Public Prosecution Services – Report on Government Services

Ministers agreed to request the Steering Committee for the Review of Government Service Provision to consider the feasibility of establishing indicators that could be used to measure the performance of public prosecution services across Australia and report back to Ministers.  This process will involve representatives from all jurisdictions including DPP representatives.

Spent Convictions Model Bill

Ministers approved the release of the spent convictions model consultation bill and consultation paper, for consultation by jurisdictions.

Laser Pointers

Ministers agreed that each jurisdiction would review its Criminal Law to determine whether it conforms with a minimum standard recommended by the Ministerial Council For Police and Emergency Management – Police:

· to classify laser pointers with an output greater than 1mW as weapons; and
· to prohibit unauthorised possession of such laser points.

Legal Aid

The Commonwealth Attorney-General provided an update on negotiations between the Commonwealth and States and Territories on a performance framework for legal aid funding and Ministers discussed Commonwealth legal aid funding levels.

Harmonisation of Criminal Procedures

Ministers agreed to consider areas of criminal procedure that might benefit from harmonisation across the Commonwealth, States and Territories. 

Prohibitions on the Publication of Names of Children in Criminal Proceedings
Ministers:

(a) noted the variety of prohibitions on the publication of names of children involved in criminal proceedings around Australia and their limited effectiveness due to inconsistencies, lack of cross-jurisdictional application, and advances in technology; and

(b) requested the SCAG Working Group on Suppression Orders prepare a paper for Ministers’ consideration dealing with issues surrounding the publications of the names of children in criminal proceedings.
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