Communiqué

Standing Committee of Attorneys-General

16-17 April 2009

The Standing Committee of Attorneys-General (SCAG) today completed its first meeting for 2009.  The Commonwealth, State and Territory Attorneys‑General, the Commonwealth Minister for Home Affairs and the New Zealand Minister of Justice were in attendance.  The Norfolk Island Minister with responsibility for police and legal issues also attended the meeting as an observer. 

Key issues

National action to more robustly deal with bush fire offences and tackle organised crime were two issues at the top of SCAG’s agenda.  

Reflecting growing community concern about the violent and illegal activities of outlaw motorcycle gangs, Ministers discussed a comprehensive national approach to combat organised and gang related crime and to prevent gangs from simply moving their operations interstate.  

In the shadow of Australia’s worst bushfires, which took over 170 lives in Victoria earlier this year, SCAG agreed to continue to implement robust bushfire and arson offences and to examine the adequacy of penalties.  Ministers also discussed other outcomes from the National Forum on the Reduction of Deliberate Bushfires in Australia held on 25 March 2009.

The Council of Australian Governments’ (COAG) decision on 5 February 2009 to add national legal profession regulation to its reform agenda was also a priority issue for SCAG.  Ministers agreed that the Standing Committee of Attorneys-General should remain actively involved in the reform process and that COAG be asked to consider the option of a national regulator for the legal profession.

Ministers also agreed to examine options to constrain overcharging and exploitation of vulnerable users of legal services.

SCAG is making significant progress on harmonisation projects that are part of the drive towards a seamless national economy that is modern, responsive and consistent with international best practice. 

· Ministers have agreed that amendments to the uniform Electronic Transactions Acts that could implement the UN Convention on Electronic Communications in International Contracts should be drafted.  This decision reflects the results of consultation conducted earlier this year where respondents overwhelmingly supported SCAG’s proposals.  
· SCAG has also decided to re-invigorate its efforts to update uniform commercial arbitration laws by reference to international standards.  The aim is to improve the current commercial arbitration system and provide for a method of finally resolving disputes that is quicker, cheaper and less formal than litigation
SCAG achieved an important milestone in the project to harmonise anti‑discrimination law by launching the National Anti-Discrimination Law Information Gateway.  The Gateway is a website giving the public a single point of entry to all of the Commonwealth, State and Territory anti-discrimination authorities to assist individuals and business to access information on how to make and respond to discrimination complaints.  

The Gateway will make it easier for ordinary Australians to access, understand and comply with laws designed to address disadvantage in our community.  The web address is www.antidiscrimination.gov.au
SCAG Consultations

The SCAG website www.scag.org.au lists ongoing public consultations:

National Indigenous Law and Justice Framework
SCAG agreed that further public consultation should be undertaken on the National Indigenous Law and Justice Framework. Further details are available on the website.

SCAG has also recently conducted public consultation on the following issues:

Surrogacy

The consultation period on the discussion paper prepared by the SCAG and Australian Health Ministers Conference joint working group closed yesterday.  The paper attracted a significant number of submissions from a range of stakeholders including community interest groups.  The working group will now carefully consider stakeholders submissions and make recommendations to the two Ministerial councils

Electronic Transactions

SCAG received submissions from the business community and other interested groups on its discussion paper on proposed amendments to State and Territory Electronic Transaction Acts to enable Australia to accede to the UN Convention on Electronic Contracting.  All submissions made to SCAG supported the proposals.  A number also provided useful comments on more specific policy issues.  Ministers’ agreement that amendments to the uniform Electronic Transactions Acts should be drafted that could implement obligations under the UN Convention directly reflects the outcome of SCAG’s public consultation.  

Spent Convictions

The consultation period on the draft model Spent Convictions Bill and consultation paper closed on 27 January 2009.  A large number of submissions were made by a broad cross-section of the community including legal organisations and services, child protection advocates, indigenous groups, academics and the police.  It is expected that Victoria and South Australia will continue to work together and report back in due course.
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Addressing disadvantage

Harmonisation of Anti-Discrimination Laws 
Ministers launched the National Anti-Discrimination Law Information Gateway (www.antidiscrimination.gov.au), an internet‑based site to assist individuals and businesses access information on how to make and respond to discrimination complaints.  Ministers also announced the establishment, in December 2008, of the National Anti‑Discrimination Workspace, a web‑based discussion forum to enable all jurisdictions’ human rights, anti-discrimination or equal opportunity commissions to share information.

Same Sex Reforms 

The Commonwealth Attorney-General provided an update on relationship registration schemes, de facto laws and parentage presumptions. 
Legal Aid

The Commonwealth Attorney-General provided an update on legal aid funding.

Developing Court Excellence

Judicial complaints handling
The SCAG working group will continue to develop options for the consistent handling of complaints across jurisdictions which will be referred to the Council of Chief Justices.

Judicial pensions 
Ministers agreed to consider further the issue of the government-funded pension and superannuation entitlements of current and former judicial officers who are convicted of serious criminal offences.  While in no way representative of the behaviour of current or former members of the judiciary, a recent case involving a former Federal Court judge has indicated that there is a level of public concern about this issue.

Harmonisation
Commercial Arbitration
Ministers agreed to the drafting of new uniform commercial arbitration legislation based on the UNCITRAL Model Law on International Commercial Arbitration, supplemented by any additional provisions as are necessary or appropriate for the domestic scheme. The aim of the draft model Bill is to give effect to the overriding purpose of commercial arbitration, which is to provide a method of finally resolving disputes that is quicker, cheaper and less formal than litigation. Adoption of the draft model Bill by jurisdictions will be subject to consultation with stakeholders.  
National legal profession – COAG reform proposals and national regulator

Ministers noted that COAG has added legal profession regulation to its reform agenda. Ministers agreed that the Standing Committee of Attorneys-General should remain actively involved in the reform process and that COAG be asked to consider the option of a national regulator for the legal profession.
National legal profession – costs

Ministers considered a range of proposals to constrain overcharging and exploitation of vulnerable of legal services, and agreed to their further development for possible adoption in the national model law.

Succession
Ministers welcomed the finalisation of the Report of the National Committee for Uniform Succession Laws on Administration of Estates of Deceased Persons (the Report) marking the completion of the work of the National Committee on succession law.  The Committee has previously released report on the law of wills (1997 with a supplementary report in 2006), family provisions (1997 with a supplementary report in 2004), and intestacy (2007).  

Ministers asked Officers to prepare a response to the matters dealt with in the Report of the National Committee for Uniform Succession Laws on Administration of Estates of Deceased Persons (the Report) for consideration at the November 2009 meeting.  The response will specifically address the extent to which jurisdictions should seek to implement proposals concerning the automatic recognition of grants of probate and letters of administration and achieve nationally consistent or uniform law.  
Workplace privacy
Ministers agreed that the SCAG working group would develop voluntary guidelines to assist employers and workers on workplace privacy issues, such as workplace surveillance and email and internet monitoring, in consultation with key stakeholders including the Federal Privacy Commissioner and equivalent State and Territory bodies, as well as peak employer groups, unions and other interested stakeholders.
Electronic Transactions Amendments

Ministers welcomed the support received from the public consultation process on the proposed amendments to the electronic transactions regime, and have agreed that amendments to the uniform Electronic Transactions Acts should be drafted that implement obligations under the UN Convention on Electronic Communications in International Contracts.
Personal Property Securities Law Reform 

Ministers agreed to settle the text of the model referral legislation and the text of the PPS Bill as soon as possible, noting the recommendations made by the Senate Standing Committee on Legal and Constitutional Affairs in its report on the Bill.  Ministers also noted the inclusion of PPS reform in the ‘Seamless National Economy’ National Partnership Agreement.

National Register of Donors
Ministers discussed the importance of all persons born as a result of artificial conception procedures having the means to access information concerning their genetic heritage and agreed to develop a discussion paper on a national model for registration of donors in consultation with Health and Community Services Ministers.

Trans Tasman Agreement Implementation Issues
The Commonwealth and New Zealand updated Ministers on progress made to date on the implementation of the Agreement between the Government of Australia and Government of New Zealand on Trans‑Tasman Court Proceedings and Regulatory Enforcement (Trans-Tasman Treaty). Jurisdictions were also encouraged to actively participate in consultation on the draft legislation.

Indigenous Justice

National Indigenous Justice Framework 
Ministers agreed to seek further stakeholder comments on the draft National Indigenous Law and Justice Framework. The draft Framework is available on the SCAG website.
Justice System
Penalty regimes for disruptions at critical Energy Infrastructure site

Following a request from the Ministerial Council on Energy (MCE), Ministers agreed that the SCAG Secretariat, in consultation with the MCE Secretariat and the Model Criminal Law Officers Committee (MCLOC), will review the existing penalty regimes applying to unlawful protest-related disruption of critical energy infrastructure and report back to Ministers by November 2009.
Evidence – journalist shield laws
Ministers considered options for journalist shield laws that could be included in the model Uniform Evidence Bill based upon advice from the National Evidence Working Group.

Organised crime
Ministers:

Agreed that organised crime is a national issue requiring a nationally coordinated response by all jurisdictions.

Noted that the Commonwealth is developing an Organised Crime Strategic Framework, with mechanisms to engage the States and Territories, for agreement by the Commonwealth Government by mid-2009.  The purpose of the Framework is to enhance understanding of the threats from organised crime; improve our capacity to effectively prevent, disrupt, investigate and prosecute organised crime activities; and strengthen information sharing and interoperability. 

Noted that the Commonwealth will consider the introduction of a package of legislative reforms to combat organised crime including measures to:

· strengthen criminal asset confiscation, including unexplained wealth provisions

· to the extent practical and effective and having regard to constitutional power, consorting or similar provisions that prevent a person associating with another person who is involved in organised criminal activity as an individual or through an organisation 

· enhance police powers to investigate organised crime, including model cross-border investigative powers for controlled operations, assumed identities and witness identity protection

·  facilitate greater access to telecommunication interception for criminal organisation offences, and

·  address the joint commission of criminal offences. 

Noted that the Ministerial Council on Corporations is considering the issue of director disqualification under the Corporations Act 2001 in relation to organised criminal activity.

Agreed to the States and Territories considering the introduction of the following legislative measures to combat organised crime where they have not already done so: 

· Measures that permit coercive questioning of individuals to assist with the investigation of organised crime offences

· Consorting or similar provisions that prevent a person associating with another person who is involved in organised criminal activity as an individual or through an organisation 

· Measures that enable police to engage in controlled operations

· Measures that enable the use of assumed identities to facilitate investigations and intelligence gathering

· Legislation to permit the use of surveillance devices for the purposes of investigating serious and organised crime

· Witness protection legislation

· Asset confiscation legislation to enable a court to restrain and forfeit a person’s assets where they are tainted

· Model cross-border investigative powers for controlled operations, assumed identities, witness identity protection and surveillance devices. 

Agreed to arrangements to ensure cooperation between each jurisdiction in relation to organised criminal activity in any particular jurisdiction. 

Agreed to coordinate law enforcement efforts through developing shared priorities including improving interoperability, facilitating improved information and intelligence sharing and coordinating investigative and target development activities.

Agreed to establish a SCAG Officers’ Group to undertake work on legislative, interoperability and information sharing measures in consultation with MCPEMP officers and report back to SCAG as soon as possible.
Bushfire offences

Ministers agreed to continue to implement robust bushfire and arson offences.  Ministers also agreed to consider provisions enabling a court to order a person convicted of a bushfire arson offence to pay an amount of compensation for the damage caused by the offence. 

Ministers also asked officers to enquire into the penalties currently imposed on arsonists and report back to SCAG at the August 2009 meeting.

Identity crime

Ministers noted Western Australia raised issues regarding credit card skimming offences and is considering enacting an offence of possessing skimming machines.
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