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Amendment of the Electronic Transactions Acis

This document relates to proposed amendments to the Electronic
Transactions Acts of the Commonwealth, States and Territories. It is
principally in the form of amendments to the NSW Act, but the structure and
numbering can be adapted for each jurisdiction. The substantive content of
the amendments is intended to be uniform. The Queensland Act is structured
differently though to the same effect.
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1 Name of Act [Citation]

This Act is the Electronic Transactions Amendment Aet 2010.

2 Commencement

This Act commences on a day or days to be appointed by proclamation.

3 NSW only - transfer of existing Part 2A

Note. This clause is for NSW only, and proposes to transfer the existing Part 2A (relating to
electronic case management in courts administration) elsewhere.
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Schedule 1 Amendments

(1]

[2]

[3]

(

Section 4 Simplified outline

q

Insert at the end of the section:

Part 2A contains provisions applying to contracts involving electronic
communications, including provisions (relating to the internet in particular) for the
following:

(a)  an unaddressed proposal to form a contract is to be regarded as an invitation to
make offers, rather than as an offer that if accepted would result in a contract;

(b) a contract formed automatically is not invalid, void or unenforceable because
there was no human review or intervention;

(¢) a portion of an electronic communication containing an input error can be
withdrawn in certain circumstances;

(d) the application of certain provisions of Part 2 to the extent they do not apply of
their own force.

Section 5 Interpretation

Insert in alphabetical order in section 5 (1):

addressee of an electronic communication means a person who is intended by the
originator to receive the electronic communication, but does not include a person
acting as an intermediary with respect to the electronic communication.

automated message system means a computer program or an electronic or other
automated means used to initiate an action or respond to data messages in whole or
in part, without review or intervention by a natural person each time an action is
initiated or a response is generated by the system.

originator of an electronic communication means a person by whom, or on whose
behalf, the electronic communication has been sent or generated before storage, if
any. but does not include a person acting as an intermediary with respect to the
electronic communication.

performance of a contract includes non-performance of the contract.

Section 5 (1)

Omit the definitions of place of business and transaction.
Insert instead:

place of business means:

(a) in relation to a person, other than an entity referred to in paragraph (b)—a
place where the person maintains a non-transitory establishment to pursue an
economic activity other than the temporary provision of goods or services out
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of a specific location: or

(b) in relation to a government, an authority of a government or a non-profit
body—a place where any operations or activities are carried out by that
government, authority or body.

transaction includes:
(a) any transaction in the nature of a contract, agreement or other arrangement;

and

(b) any statement, declaration, demand, notice or request, including an offer and
the acceptance of an offer, that the parties are required to make or choose to
make in connection with the formation or performance of a contract,
agreement or other arrangement; and

(¢)  any transaction of a non-commercial nature.

[4]  Section 6A Exemptions

(1

Insert after section 6:
6A Exemptions
The regulations may provide that all or specified provisions of this Act do not apply:

(a) to transactions, requirements, permissions, electronic communications or other
matters specified, or of classes specified, in the regulations for the purposes of
this section; or

(b) in circumstances specified, or of classes specified. in the regulations for the
purposes of this section.

The regulations may provide that all or specified provisions of this Act do not apply
to specified laws of this jurisdiction.

[5] Section 7 Validity of electronic transactions

Omit section 7 (3) and (4).

[6] Section 8 Writing

Omit the note at the end of the section.

[71  Section 9 Signatures

Omit “approval of” from section 9 (1) (a).

Insert instead “intention in respect of .

[8] Section 9 (1) (b)

Omit the paragraph. Insert instead:
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