1. EXECUTIVE SUMMARY

Appeals against conviction

Background, purpose and structure (Chapter 2)
1.1. Chapter 2 sets out the origins and structhitiei® Discussion Paper.

1.2. This Discussion Paper arose out of a revieMicbria’s criminal procedure laws.
The review involved extensive research and consuttavith key stakeholders in the
criminal justice system. The questions posed & Baper have been informed by that
process. The Victorian reforms were included m@nhiminal Procedure Act 2009
(Vic).

1.3. The Discussion Paper examines three main afeasninal appeals legislation,
namely: (1) appeals against conviction; (2) appagésnst sentence (offender appeals
and DPP/Attorney General appeals); and (3) intathory appeals and cases stated.

Introduction to appeals against conviction (Chap@gr

1.4. Chapter 3 introduces the relevant statutooyipion for appeals against conviction. It
notes that, with the exception of Victoria, all Aagian jurisdictions have
substantially the same provision relating to appaghinst conviction.

1.5. The common form provision contains three gdsuof appeal and a proviso.

» [First limb] The verdict of the jury should be set aside ongtteeind that it is
unreasonable or cannot be supported having regdhe tevidence;

* [Second limb] That the judgment of the court before which theedpant was
convicted should be set aside on the ground ofamgvdecision of a question of
law; or

e [Third limb] That on any ground there was a miscarriage ocgisand

* [the ‘proviso’] Provided that the Court of Appeal may, notwithdiag that it is
of opinion that the point raised in the appeal migihdecided in favour of the
appellant, dismiss the appeal if it considers tlmasubstantial miscarriage of
justice has actually occurred.

1.6. The common form provision is widely regardediaclear, internally inconsistent,
complex and outdated. In 1998 Brooking JA, a sgnitge of the Victorian Court of
Appeal, summed up this widely held view when he saat, ever since he had
encountered the provision, he had wondered wimag&nt. He continued that it was
‘extraordinary that, 90 years after the legislagwaviding for appeals in criminal
cases was first enacted, doubt should exist atoaffect’?

! Although most Acts do not actually use the wogtevided that,’ the term ‘proviso’ is in common usee
further Chapter 3). The wording of the provisoensrtaken from the now repealed s.568(1) ofGhees Act
1958(Vic).

2R v Gallaghe[1998] 2 VR 671, 672-673.



Original purpose of the provision (Chapter 4)

1.7.

1.8.

1.9.

1.10.

Chapter 4 looks at the history behind theoshiction of the common form provision
and how this assists our understanding of the piavi

Before the common form provision was enaaggeal courts were very reluctant to
look behind a jury verdict and to impinge on theyjsirole of weighing the evidence
in the case. In particular, it was not possiblagpeal on a ground of fact.

However, if there had been a legal mistakieregularity in the trial, the law was very
strict: the accused was entitled to a retrial @véme error or irregularity was merely
technical in nature.

Two key features of the common form provisi@re that:
» it enabled appeals on questions of fact (see tselifinb of the provision); and

* it took a more pragmatic approach to errors aretjularities in the trial (see the
proviso).

Both these reforms required courts of intermedagigeal to examine the substantive
merits of the case.

Relevant Principles (Chapter 5)

1.11.

1.12.

1.13.

1.14.

1.15.

Chapter 5 of the Discussion Paper sets eypdhposes and principles of an effective
appeal system and introduces some of the mainypodiosiderations relevant to the
common form appeals against conviction provision.

Appeals serve two main purposes: a privatpgse, which is to achieve justice for
individuals by correcting wrong decisions in indiual cases; and a public purpose,
which is to ensure public confidence in the adntiatgon of justice by correcting and
clarifying the law.

Closely related to the public and privateppses of appeals are the twin goals of
ensuring that the accused was afforded a fairdandlthat the verdict represents the
truth (in the sense that it is correct).

These goals are closely linked, but favouodng over the other can lead to different
results. If there was an error or irregularitythie trial, giving weight to the goal of
ensuring a fair trial may mean that the appellatatcwill order a retrial, even if the
appellate court considers that the appellant ikygoi the offence. If the appellate
court gives greater weight to the accuracy of #elict, the court will be more likely
to dismiss the appeal, even though the fairnefisedtrial was tainted.

Another theme which is relevant to many casethe common form appeal against
conviction provision is the extent to which apptalaourts are willing to substitute
their own views for the views of a jury. Recensedaw suggests that the traditional
reluctance of appellate courts to undertake tHedaaweighing evidence and
determining guilt for themselves is being overcand the so called ‘right’ to trial by
jury is not absolute.



The Effect of Human Rights Charters (Chapter 6)

1.16.

1.17.

1.18.

Chapter 6 of the Discussion Paper lookseaetfect of Human Rights legislation. In
Australia, only Victoria and the ACT have spectileman rights legislation.

However, the rights enshrined in these Acts alsolayge extent apply in other
Australian jurisdictions as common law principléghey reflect and reinforce
fundamental rights in the criminal process thatehlagen developed by the courts over
a long period of time.

The chief human rights which are relevargpeal provisions are the right to a fair
hearing and the right to appeal. As discussechapter 5 of the Paper, fair trial
considerations are one of the two key competingpgoals behind any system of
appeals (the other being the correctness or tiutieoverdict). For this reason, fair
trial principles are frequently mentioned in casessidering the common form
provision, including, but not limited to, those whuman rights legislation.

In particular, a consideration of human gghrinciples has been an important element
of many decisions as to whether there has beanbatantial miscarriage of justice’ in
a particular case.

Judicial interpretation of the common form provisi@r appeals against conviction

1.19.

1.20.

1.21.

1.22.

1.23.

1.24.

Chapters 7, 8 and 9 examine the judicialpnétation of the current common form
provision relating to appeals against convictiém particular, they set out the current
law on the grounds of appeal (Chapter 7), the sm{Chapter 8) and the relationship
between the grounds of appeal and the proviso (€h8jp

These Chapters analyse the interpretatiémeodommon form provision in
considerable detail. The purpose of this is tdlgit the areas of complexity,
confusion and debate which justify the reform & gnovision.

The uncertainty, complexity and lack of tyzarency of the law on the common form
provision has led to a situation where many pad@sdgments are taken up with an
analysis of what the common form provision mearasddition to the substantive
issues in the appeal under consideration, thuswgagaluable judicial resources.
Moreover, unclear and complex provisions are ofteffective and can lead to unfair
and inconsistent results. All these factors suipiiar case for reform.

It is also important to understand the curi@n in order to determine which aspects
of the current provision are working and which ao¢. This in turn assists the
formulation of reform options.

For instance, the analysis of the common forowvision in these Chapters reveals that
one of the major problems is the two-pronged stmacof the grounds and the proviso,
and particularly the double appearance of the temscarriage of justice.” Therefore,
the model which is the subject of Question 1, aslepgimpler structure and, by
removing the proviso, eliminates the confusion arbthe difference between
‘miscarriage of justice’ and ‘substantial miscageaof justice’.

Similarly, the examination of the law reveailat the first ground of appeal is
generally sound. For this reason, the model in Que4 retains the wording of the
first ground of appeal.



1.25. In short, as the above examples illustratesed three Chapters lay important
groundwork for Chapter 11 which examines reformans.

Judicial interpretation of the grounds of appeah@pter 7)

1.26. The judicial interpretation of the three grds of appeal in the common form
provision is analysed in detail in Chapter 7 of thecussion Paper.

1.27. The law in this area has developed in a pieed fashion. Until recently, judges
rarely analysed the grounds in the common formiprow, instead preferring alternate
formulations such as whether a verdict was ‘uneafgnsatisfactory.” This has made
it difficult to determine what the three groundsuatly mean.

1.28. The third ground of appeal, namely whetheamyground there has been a
miscarriage of justice, is arguably the most protagc of the three limbs of the
common form provision. There is debate around hdvethis limb is a ground in its
own right to be considered separately from otheugds or whether it is a relevant
consideration in determining the other groundsppfeal.

1.29. The content of the ground has also beenuihjec of uncertainty. For instance, some
judges have pointed out that not all miscarriaggastice involve error whereas
others seem to regard this as a necessary eleffniat ground.

1.30. The confusion surrounding the meaning ofgtieeinds and their relationship to each
other (and the proviso — see further Chapter 9ratds that the provision is in need of
reform.

Judicial interpretation of the proviso (Chapter 8)

1.31. The judicial interpretation of the provisdhge subject of Chapter 8 of the Discussion
Paper. This Chapter examines the leading High t@maision inWeissin 2005 as
well as High Court jurisprudence sindéeiss.

1.32. InWeissthe High Court criticised the use of the lost d®aaf acquittal test in
relation to the proviso. The lost chance of a¢gliest was one of the two tests
Courts used prior to thé&/eisscase in considering whether to apply the proviso to
dismiss the appeal (the other being the fundamentat test which has continued
relevance).

1.33. Under the lost chance of acquittal testGhevn had to persuade the court that the
error of law did not deprive the accused of a ‘rebéince of acquittal or a chance of
an acquittal that was ‘fairly open to the accuselhe test involved considering the
likely effect that the error of law had on the jumythe trial (or on a hypothetical
reasonable jury).

1.34. The High Court inVeissrejected the lost chance of acquittal test angjlsomstead to
focus attention on the statutory test of ‘substmtiscarriage of justice’.

1.35. In determining this question, the appella@rtmust make an independent assessment
of the evidence, while making allowance for theunatlimitations of appeal courts.
While the High Court declined to attempt to lay doabsolute rules, it did draw
attention to several matters which appeal countsiishconsider.



1.36.

1.37.

First, the appeal court must consider thelevbbthe record of trial, including the

guilty verdict, the accusatorial character of crialitrials and the criminal standard of
proof. By requiring appellate courts to underttiar own independent assessment of
evidence the judgment Weissseemed to herald a more active role for appellate
courts in determining the facts of a case or théht of a verdict. Sinc&Veissthere

has been uncertainty about what an independerdsassat of the evidence actually
involves. (See, further Chapter 8).

Secondly, the appellate court must be sadisif the appellant’s guilt in order to apply
the proviso. However, the High Court foreshadowed there may be some cases in
which it would be proper for an appellate courtiezline to apply the proviso even
though it is persuaded of the appellant’s guiltictfscases could include cases where
there had been a significant denial of proced@iahéss at the trial. The High Court
did not further elaborate on this point, a facttrichh has led to ongoing debate in the
cases since thé&/eissdecision.

Developments since Weiss

1.38.

1.39.

1.40.

1.41.

1.42.

A study of mainly High Court cases sitgeissindicates that courts have sometimes
been prepared to modify or reinterpret Weisstest in a number of ways, including

by:

» determining that the jury’s verdict of guilty witlot be a relevant consideration in
all cases;

» emphasising that the test of considering whethgaraon is in fact guilty should
not be treated as an exhaustive explanation dftttatory test; and

* sometimes being prepared to examine the impacthbarror had on the outcome
of the case (related to the old lost chance of itedjtest) in deciding whether to
apply the proviso.

Overall, High Court jurisprudence sintleissseems to indicate that the High Court
has adopted a somewhat more flexible, case-byagm®ach to the proviso than
appeared to be the casé/eiss.

There is ongoing debate about the balant¢erthst be achieved between the
competing principles of truth (or accuracy of tledict) and procedural fairness.
Recent High Court cases do not reveal any partigpatiern to the approach to these
competing considerations.

As mentioned above, there is also confudhmuiathe extent to which an appeal court
must make its own independent assessment of tderee. For instance, does this
involve going through the transcript ‘from pageolhe bitter end’ as one
commentator surmised|?

The ever-changing focus of the High Courigiens on the proviso and the fact that,
sinceWeissthey have all been split judgments, indicates iaisshas not
adequately clarified or settled the law.

% See Chapter 8. This comment was made by BilliRiigC, ‘Appellate Court Cannot Dismiss Convicted
Person’s Appeal Unless Satisfied of Guilt Beyond$dmable Doubt,” (2006) 88ustralian Law Journall69.



Interrelationship between the proviso and the gasiaf appeal (Chapter 9)

1.43.

1.44.

1.45.

1.46.

1.47.

1.48.

1.49.

1.50.

Chapter 9 of the Discussion Paper exploreséied relationship between the three
grounds of appeal and the proviso. It examinegxtent to which the proviso can
apply to each of the grounds of appeal.

Under the first limb, the appellant needpdsuade the appeal court that the verdict
was unreasonable or is not supported by the evidanthe trial. The way the
subsection is drafted suggests that it was intetititdhe proviso could apply to the
first imb. However, the proviso makes little sems relation to that limb: if a verdict
is unreasonable and cannot be supported by theresag how can a court conclude
that no substantial miscarriage of justice actuadlgurred? Accordingly, courts have
generally concluded that the proviso does not afptize first limb.

The relationship between the third groundpydeal (that on any ground there was a
miscarriage of justice) and the proviso has ataiuch comment and controversy.
Much of the debate concerns the difference (if drgjveen the double appearance of
the term ‘miscarriage of justice.’

Some judges have taken the view that there difference between a ‘miscarriage of
justice’ and a ‘substantial miscarriage of justic® that the proviso does not apply to
this limb. On this view, the appellant has to pade the appeal court not just that
there was an error or irregularity, but also tha¢ally mattered (i.e. that the
miscarriage was ‘substantial’). Under this applothe burden of persuasion is
wholly on the appellant and the proviso is rendesstlindant.

However, the majority of judges have takenview that there is a difference between
the two phrases. On this view, the burden is erggipellant to show that there was a
miscarriage of justice in the narrow sense of aorear irregularity. The burden then
shifts to the Crown to establish that it was netibstantial miscarriage of justice.

There is also debate surrounding how thermifft meanings of the term ‘miscarriage
of justice’ (discussed in Chapter 7) relate toghaviso.

The application of the proviso to the thirdund of appeal therefore depends on the
elusive distinction between the following threedgmf cases:

» Cases in which there was no miscarriage of jugtieeaning that the third ground
of appeal is not established and the proviso capeabnsidered);

» Cases in which there was a miscarriage of justitetlvas not substantial
(meaning that the third ground of appeal is essablil but the appellate court can
apply the proviso to dismiss the appeal); and

» Cases in which there was a substantial miscarnégestice (meaning that the
third ground of appeal is established but the Coannot apply the proviso and
must therefore allow the appeal).

Exactly where the distinction is drawn inesagvolving the process element of the
miscarriage of justice ground (see, further, Chapyevill to a large extent depend on
value judgments about the relative importance efdbmpeting policy considerations
of truth and fair trial or outcome and process.



1.51. Once again Brooking JA perhaps best captheegragmatic approach adopted by
judges on the question as to whether the provipbeapto the third ground of appeal
when he observed that:

[c]ourts have been able to apply this legislatimnalmost a century without, as it seems
to me, finding it necessary to decide what, if amyg is the difference between a
miscarriage of justice and a substantial miscager@afgustice, and | intend to follow

their examplé.

1.52. The fact that a senior appeal judge, aftending many pages analysing the provision
in depth, was unable to reach a concluded view &s\w it operates in practice, once
again highlights the need for reform.

The law in other jurisdictions (Chapter 10)

1.53. Chapter 10 introduces the law relating toeafgpagainst conviction in comparable
jurisdictions. 1t is related to Chapter 11 (modelsreform). The difference between
the two Chapters is that Chapter 10 describesathier! various jurisdictions (the
ACT, Canada, New Zealand and the UK) whereas Chafitassesses the benefits
and drawbacks of the former ACT model and the citildK provision (the other two
being too similar to the common form provision ®useful comparators). Chapter
11 also considers the merits of minimalist modets&éform (such as those adopted
recently in Western Australia and the Commonwealtig the recently introduced
Victorian model.

Models for reform (Chapter 11)
1.54. The reform models discussed in Chapter 1intal two categories:

* The first involves simplifying the wording of theqvision, but retaining the basic
two-stage structure of the statutory grounds okappnd proviso.

* The second category involves a simpler structuremtiispenses with the
proviso.

1.55. The Discussion Paper sets out the potemgiaifisance of the structural difference
between the two categories. In particular, it exes whether there should be a
shifting burden of persuasion and the practicaseguences of changing the structure
of the provision.

Category 1 — no structural change

Western Australian Model

1.56. An example of a minimalist reform option i8X4) of theCriminal Appeals Act 2004
(WA). That section enumerates the three groundgpéal and incorporates minor
amendments to the language and grammar.

1.57. As itis substantively identical to the catreommon form appeal provision, the
advantage of the minimalist approach is that it Mi@aduce the likelihood that new
and unforeseen questions about the interpretafidregrovision would arise.

*R v Gallaghe1998] 2 VR 671, 679.



1.58. This approach would not resolve the manylprab identified with the common form
provision, such as the overlapping grounds of apgiealack of clarity as to which of
the grounds of appeal the proviso applies and ifferehce between the terms
‘miscarriage of justice’ and ‘substantial miscageeof justice’.

Federal Court Model

1.59. Section 30AJ(1) of tHeederal Court of Australia Act 1971&th) was recently
introduced by thé&ederal Court of Australia Amendment (Criminal &aliction) Act
2009(Cth). It contains the familiar three groundsappeal and proviso. However, it
contains some differences from the common formigion. First, the proviso only
applies to the first and second grounds. Secottythird ground refers to a
‘substantial miscarriage of justice’ rather thamiacarriage of justice.

1.60. By removing the term ‘miscarriage of justibe®m the third ground, the Federal Court
model avoids the confusion surrounding the diffees(if any) between ‘miscarriage
of justice’ and ‘substantial miscarriage of justice

1.61. However, like the common form provision, Besleral Court model does not involve
structural change to the appeal provisions. Asstne criticisms that can be made of
the common form provisions can also be made ofrtiudel.

Category 2 — structural change

Former ACT Model

1.62. The former ACT model allowed the Court of Appto ‘give any order it considers
appropriate’ and to grant a new trial ‘on any grdwpon which it is appropriate to
grant a new trial’.

1.63. A key advantage of this reform model isimsicity. For instance, it circumvents
the difficulties with the interpretation of, andenrelationship between, the grounds of
appeal and the interaction between the provisalaadrounds of appeal.

1.64. On the other hand, the provision is very Braxad does not provide courts with
guidance as to which appeals to allow and whidletoy. This may be why the High
Court has held that the interpretation of this in is effectively the same as the
test applying to the common form provision.

1.65. The ACT has recently changed its law to denanwith most other Australian
jurisdictions.

The United Kingdom model

1.66. The United Kingdom model reduces the growidgppeal to the single ground of
unsafeness and removes the proviso. As with ttmeeioACT model, this has the
advantage of avoiding many of the problems withdineent common form provision.

1.67. On the other hand, this approach could cieesateany problems as it solves. The UK
experience has shown that, although the UK Pariamerely intended to clarify and
restate the existing law, in practice the providias been the subject of considerable
and ongoing judicial and academic debate and cafus

New Victorian Model



1.68.

1.69.

1.70.

1.71.

1.72.

1.73.

1.74.

Section 276(1) of the ne@riminal Procedure Act 2000Vic) provides that the Court
of Appeal must allow the appeal against convictfdhe appellant satisfies the court
that:

(a) the verdict of the jury is unreasonable or care supported having regard to the
evidence; or

(b) as the result of an error or an irregularitydnin relation to, the trial there has been
a substantial miscarriage of justice; or

(c) for any other reason there has been a subgtaniticarriage of justice.

Section 276(2) provides that in any otheectwe Court of Appeal must dismiss an
appeal.

The reform refines the current provision imay which recognises that many of the
problems that have plagued the appeal groundshenproviso have resulted from
different understandings of the phrase ‘miscarriaigestice’.

Specifically, the revised grounds of appekétinto account the following
conclusions:

« There is no need for a two-stage proviso strudfure grounds of appeal are
more appropriately worded. A single-tiered testoges much of the complexity
of the current provision.

* There is duplication and linguistic difficulty iequiring initial consideration of
whether there has been a miscarriage and thenasegansideration of whether
there has been a substantial miscarriage.

* There should be a presumption that, until the eoptis shown, a trial before
judge and jury was fair and in accordance with ldtfollows that the onus to
persuade the court of the matters required folcaessful appeal should be on the
appellant.

e Errors or irregularities in the trial should resualiappeals being allowed if the
problem could have reasonably made a differentieetdrial outcome or if the
error was of a fundamental kind depriving the algmelof a fair trial or amounting
to an abuse of process.

The change of focus about when a court cersidhether there has been a substantial
miscarriage of justice (as the test rather thath@second part of a test) does not alter
the fundamental meaning of the words but it dogsaichon the appropriateness of the
Weissapproach.

Currently, it is commonly thought that thedmn of persuading the court that no
substantial miscarriage of justice actually ocatiiseon the Crown. In effect, the
Crown must satisfy the court that the person iftygui

Under the new provision, the onus is on gpelant to show that there was a
substantial miscarriage of justice. If Méeisstest were simply reversed, it could
require the convicted person to persuade the tioatrhe or she was not guilty.
However, this would clearly infringe the presumptaf innocence.



1.75. In other words, th&/eisstest would have to be modified. The Victorian ralodoes
not propose an alternative tesMiteissbecause it was considered that it was
undesirable to formulate a test in legislation tlatild have the necessary flexibility
to deal with the wide range of situations in whiachiscarriage of justice may occur.

1.76. It is important, however, to approach thernpntetative task in light of the statement by
Weissthat the test to be applied is the test describéite statute. Other tests should
not be used as a substitute for the ultimate mestely in relation to the second and
third limbs, whether there was a substantial misage of justice.

Question 1 (Appeals against conviction)

Should the common form provision be replaced bgw provision in the terms set out
below?

That the relevant appeal court be required to atlmwappeal against conviction if the
appellant satisfies the court that —

(a) the verdict of the jury is unreasonable or cafre supported having regard to the
evidence;

(b) as the result of an error or an irregulanityar in relation to, the trial there has been a
substantial miscarriage of justice; or

(c) for any other reason there has been a substamscarriage of justice; and
that, in any other case, the relevant appellatet coust dismiss the appeal.

Offender appeals against sentence (Chapter 12)

1.77. Chapter 12 of the Discussion Paper introdaffesder appeals against sentence.

1.78. As with appeals against conviction provisjafiender appeals against sentence are in

largely common form and were enacted throughoutralig, in the United Kingdom
and New Zealand in the early twentieth century.

1.79. The current provision in most jurisdictioesjuires the intermediate court of appeal to
quash the sentence and substitute a differentresmnte‘it thinks that a different
sentence should have been passed’. Alternatifetythinks it ‘appropriate and in the
interests of justice to do so’ it may quash thdesere and remit the matter to the trial
court for re-sentencing.

1.80. The discretion given to intermediate appealts is, on the face of the provision,
unfettered. It appears to require appellate réesemg rather than appellate review
for the purpose of error correction.

1.81. However, the High Court made it clear indleeision inHousethat appellate courts
must deal with sentence appeals on an error c@mnelsasis. This is consistent with
long-standing principles concerning the reviewunfigial discretion.

1.82. One of the goals of any review of criminalqgedure should be to improve the clarity
of the law. Given the extent to which the thredhelst is settled, the clarity of the law



would be improved by expressing the statutoryiteatway that incorporates and
embeds long-standing judicial authority.

1.83. Hence, the test outlined in Question 2 r&dldwe test which the courts actually apply
in practice. It requires appeal courts to alloe #ppeal if the appellant satisfies the
court that there is error in the sentence firstasgal.

1.84. The model in Question 2 also requires theveait appeal court to be satisfied that a
different sentence should be imposed. This remerg was added because, if there is
an error but the Court is not satisfied that aedéht sentence should be imposed, there
Is no need to interfere with the original sentence.

Question 2 (Offender appeals against sentence)

Should the current provisions related to offenggreals against sentence be amended as set
out below?

That theHouseprinciple (that appellate courts deal with senéeagpeals on an error
correction basis) be retained and that this priadye set out in a new section which provides
that the relevant appeal court must allow the apgpéze appellant satisfies the court that -

(a) there is an error in the sentence first imppaad that

(b) a different sentence should be imposed.

1.85. Question 3 raises an additional componentifithe appellate court is considering
imposing a more severe sentence than the sentiestaenposed, it must warn the
appellant, as early as possible during the hearfrtige appeal, that the appellant faces
the possibility that a more severe sentence masnpesed than that first imposed.

1.86. This warning is consistent with judicial awity that, as a prima facie rule, applicants
should not be required to run the risk of sufferanigeavier sentence as a result of a
successful appeal. It reflects the policy tha ih the public interest that errors in
sentencing be identified and corrected.

Question 3 (Warning if more severe sentence may aposed)

Should any new offender appeals against sentegoaeeontain a provision that, if the
appellate court is considering imposing a more iegentence than the sentence first

imposed, it must warn the appellant, as early asipte during the hearing of the appeal, that
the appellant faces the possibility that a moresegentence may be imposed than that fiyst
imposed?

Prosecution appeals against sentence (Chapter 12)

1.87. The focus of this part of Chapter 12 is anriiies courts apply when deciding
whether to allow an appeal against sentence brdugtite DPP or the Attorney-
General and whether these are in need of reform.

1.88. There are some differences in the provisidrise various Australian jurisdictions
which are set out in Chapter 12. Like the offeralgpeals against sentence provisions
(and it should be noted that sometimes offenderGmogvn appeals are covered in the



1.89.

1.90.

1.91.

1.92.

1.93.

one provision), they seem to give Courts a widerdison but the discretion seems
wider in some cases than others.

However, in practice, the two-stage testause(requiring a threshold finding of
error before re-sentencing) has been applied tof &le existing provisions with one
exceptior. In Queensland, the Court of Appeal has receefcted théHousetest

and emphasised that the word ‘unfettered discreiatiie Queensland legislation
means just that: there is no ‘judicial fetter’ rgmg the court to be satisfied that there
was an error before exercising its discretion.

The provisions on Crown appeals against seatehould be amended for the same
reasons as for offender appeals against sentence.

The approach iHouseis more consistent with the general approach telkqip
review of judicial discretion and is so well-settl@nd accepted in most jurisdictions
that it should be enshrined in legislation. Th@wd improve the clarity of the law.

With respect to the Queensland approach nivi clear what the Queensland
provision would cover that needs to be covered,ttieerror correction approach

(and removal of the consideration of ‘double jedyaon sentencing as recommended
by COAG — see Chapter 12) does not. If the seetenmanifestly inadequate, this
constitutes an error. Therefore the Queenslantbapbp is broader than the error
correction model because it enables re-sentendisgmences which are not
manifestly inadequate. It is not necessary to l@apewer to appeal in this situation.

In conclusion, there is no reason to depart froenaitior correction approach.

The model outlined in Question 4 therefoosely follows the model for offender
appeals against sentence.

Should the current provisions related to prosecution appeals against sentence be
amended as set out below?

That the Houseprinciple (that appellate courts deal with sentence appeals on an error
correction basis) be retained and that this principle be set out in a new section which
provides that the relevant appeal court must allow the appeal if the prosecution
satisfies the court that —

(a) there is an error in the sentence first imposed; and that
(b) a different sentence should be imposed.

Question 4 (prosecution appeals against sentence)

Interlocutory appeals (Chapter 13 and Chapter 15)

1.94.

In Australia, New South Wales, South AussraiVestern Australia, the ACT and the
Commonwealth have some form of interlocutory appeagime.

® TheHousetest will also apply to the new Victorian provisibacause this provision specifically embeds the
error correction test.



1.95. Chapter 13 contains a discussion of intettoguappeal regimes generally as well as a
comparative analysis of selected Australian judsdns, New Zealand and the United
Kingdom. The interlocutory appeals model put faveor discussion in this Paper is
examined in more detail in Chapter 15.

1.96. These Chapters highlight the relationshigvben interlocutory appeals and case
stated processes. They then set out the mainitseaed risks of introducing an
interlocutory appeals regime. Finally, they coesithree of the main features of
interlocutory appeals regimes with reference tontiogelel put forward for discussion
in this Paper.

1.97. Interlocutory appeals and case stated regameemterrelated processes. In most
jurisdictions, either the interlocutory appealsqass is broad and the case stated
process is more limited or vice versa. The modetgnted for discussion in this
Paper and recently adopted in Victoria has a bia@docutory appeals process and a
narrower case stated regime.

1.98. The Model Criminal Code Officers CommitteeGRIOC) Discussion Paper on Issue
Estoppel, Double Jeopardy and Prosecution Appegdsnat Acquittals briefly
discussed interlocutory appeals and supportechthediuction of interlocutory appeals
based on the type of approach adopted by New States. This Paper discusses the
New South Wales approach in detail and the newoviexh approach which draws on
the New South Wales approach.

1.99. Interlocutory appeals can have a number oéfits. For example, interlocutory
appeals can:

¢ reduce trial time;

« avoid the need for trials altogether (becausedbelution of a key issue may
result in a plea or a withdrawal of charges); and

e prevent the fortuitous acquittal of an accusedtdusn error in the trial.

1.100. However, introducing an interlocutory appeabime also carries with it certain risks,
such as the risk of:

» fragmenting trial proceedings; and
* increasing delays due to the time taken to heagapp

1.101. The model presented for discussion in ta@ePis designed to achieve an appropriate
balance between ensuring that trials are condwagdctly the first time and
interfering as little as is reasonably possiblénvpite-trial and trial processes.

1.102. Due to the greater risk of delay and fragaten if an interlocutory appeal is heard
after the trial has started, the model presentédisnDiscussion Paper requires
stronger reasons to justify an interlocutory apjesthg heard during a trial.

1.103. In deciding on an interlocutory appeals mhaaaumber of questions need to be
considered. Three of the most important of these a

« Which types of interlocutory decisions should bpesdable?



e Should trial judge certification be required (aricdo, what must the trial judge
certify?)

« On what basis should the court give leave to afpeal

1.104. With respect to the first question, somesglictions limit interlocutory appeals to
certain types of decision. In New South Wales,tstance, only ‘interlocutory
judgments and orders’ can be the subject of amlatigtory appeal. This has resulted
in technical arguments about what constitutes trlotutory judgment or order.

1.105. In contrast, the model in Question 5, whiels recently introduced in Victoria, adopts
a broader approach. It provides that any ‘interfory decision’ can be appealed.
This is so that the decision on whether to graentdecan be based on whether it is in
the interests of justice to do so, rather thaneghical issues.

1.106. On the question of trial judge certificatitimee model put forward for comment makes
certification a necessary precondition to obtaire@aye to appeal an interlocutory
decision. However, it limits certification to spécthreshold issues which the
certifying judge is best placed to decide, namely:

* With respect to decisions during the trial, that issue was not reasonably able to
be identified before the trial or (if it could halieen identified) that the party
seeking leave was not at fault for not identifythg issue;

» With respect to evidential rulings, that the evidenf ruled inadmissible, would
eliminate or substantially weaken the prosecutase¢cand

* With respect to all proposed appeals, that thesissof sufficient importance in
the trial to warrant an appeal.

1.107. Finally, regarding the question of leavappeal, the question as to whether the test
for leave should be unconstrained or whether itkhoequire the appeal court to have
regard to particular considerations is considered.

1.108. The approach put forward for discussiohas, twhile the appellate court’s
jurisdiction should not be limited, it would be @ideo include a list of mandatory
considerations. This approach has the benefigagfling the situations in which
interlocutory appeals will be appropriate, withoahstraining the appeal court’s
discretion.

1.109. The considerations in the model presentedisgussion in this Paper were informed
by New South Wales case law and are designedlextéfie desired balance between
allowing appeals to be heard that are genuineghfiko reduce overall delays while
not allowing appeals which will overly fragmentais and delay proceedings.

1.110. The factors which the appeal court mustidensre whether determining the
interlocutory appeal could:

e render the trial unnecessary; or
» substantially reduce the time required for trial; o

* resolve an issue of law or procedure necessarhéproper conduct of the trial;
or



» reduce the likelihood of a successful appeal agamsviction in the event that the
accused is convicted at trial.

1.111. Once again there is an additional require¢rioergranting leave after the trial has
started, namely that the appellate court must reottgeave after the trial has
commenced unless the reasons for doing so cleatlyeigh the disruption to the trial
process.

Case stated regime (Chapter 14 and Chapter 15)

1.112. Some form of case stated procedure existgdry Australian jurisdiction. For the
purposes of this Discussion Paper, given the siitida between a number of
jurisdictions, only selected jurisdictions are exasal.

1.113. The model presented for discussion for cste¢ed complements the interlocutory
appeals model. Hence, the cases stated reginesigned to capture those cases:

» that fall outside the interlocutory appeals regiffioe instance because a question
of law has arisen without there having been anlmtatory decision); or

* where the parties do not wish to appeal but tla¢ judge considers that there is an
important issue that the appeal court should review

1.114. The benefits and risks of the case stateckpure are the same as those for
interlocutory appeals. As with interlocutory apigefor a case stated procedure to be
useful, it needs to:

» focus on issues which might reduce trial time {arid a retrial);

* not fragment trial proceedings (i.e. if a jury m@anelled, very good reasons are
needed to interrupt those proceedings); and

* be able to be heard quickly and not be used atag taetic.

1.115. With these goals in mind, the key featufab® case stated regime put forward for
discussion in this Paper are that:

e aquestion can be reserved before or during trial;

e acourt may reserve a question of law of its owrniomoor on the application of
either party;

e the court must have regard to the same factorgragdnting leave in interlocutory
appeals when deciding whether to state a case; and

e once the trial has started, the court must notvese question of law unless the
reasons for doing so clearly outweigh the disruptothe trial process.

Question 5 (Interlocutory appeals and cases stated)

Should an interlocutory appeals regime be introduced in the terms of Division 4 of
Part 6.3 of the Criminal Procedure Act 2009 (Vic) and should a case stated regime
be introduced in the terms of Division 5 of Part 6.3 of the Criminal Procedure Act
2009 (Vic)?




