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Standing Committee of Attorneys-General

Implementation of coronial decisions across Australia

Queensland

Section 46 of the Coroners Act 2003 (Qld) requires a copy of the coroner’s comments (which include recommendations) to be given to the Minister responsible for, and the chief executive of, the relevant entity.  Section 47 requires a copy of the findings and comments in relation to a death in custody or a death in care to be given to the Minister responsible for, and the chief executive of, the relevant entity.  There is no legislative requirement that entities respond to these recommendations.

In April 2008, the Queensland Attorney-General announced that the Queensland Government had introduced an administrative process for monitoring the responses of public sector agencies coronial recommendations that impact on their responsibilities.   Under these arrangements, government departments must consider and develop a response to coronial recommendations that relate to their responsibilities.  These responses are to be consolidated into a public report.  The Attorney General and Minister for Industrial Relations is responsible for the collation and release of the annual report. 

The first report, which is expected to cover the period from February 2008 to December 2008, is currently being collated with a view to release later this year.  

The annual report will be published on the Department of Justice and Attorney-General website.
New South Wales

In New South Wales the administrative process for responding to coronial recommendations is set out in a Premier’s Memorandum. The purpose of the Memorandum is to ensure that there is a consistent process across government for responding to coronial recommendations, and that there is increased accountability and transparency in responding to such recommendations.  Compliance with the memorandum is compulsory for government departments and agencies.

When a coroner makes a recommendation at an inquest or inquiry, the coroner will forward a copy of the recommendation to:

· the State Coroner 

· any person to whom, or body to which, a recommendation is directed 

· the Minister who administers the legislation, or who is responsible for the person or body to which a recommendation relates; and 

· the Attorney General.

A Minister or NSW government agency which receives a coronial recommendation should within 21 days:

· acknowledge receipt of the recommendation; or 

· if the recommendation relates to issues which are the responsibility of another Minister or agency, refer the recommendation to the appropriate Minister or agency, and inform the coroner, State Coroner and the Attorney General of the referral.

A Minister or NSW government agency which receives a coronial recommendation referred by another Minister or agency should acknowledge receipt of the recommendation to the referring Minister or agency, the State Coroner and the Attorney General.

Within six months of receiving a coronial recommendation, a Minister or NSW government agency should write to the Attorney General outlining any action being taken to implement the recommendation. If it is not proposed to implement a recommendation, reasons should be given (e.g. the recommendation will not achieve the intended outcome; the outcome can be achieved in another way; the recommendation is impractical to implement having regard to the cost and potential benefits; there are other considerations that make implementation of the recommendation not feasible). Ministers and agencies are encouraged to provide updates to the Attorney General on any further action taken to implement recommendations following their initial advice.

The Attorney General will maintain a record of all coronial recommendations made, together with the responses received from Ministers and NSW government agencies. The Attorney General will arrange for a report to be posted on his Department’s website, in June and December of each year, summarising coronial recommendations made and the responses received from Ministers and NSW government agencies. The Attorney General will also send a copy of the report to the State Coroner for information.

State Owned Corporations are encouraged to follow these procedures.

Australian Capital Territory

Section 57(3) of the Australian Capital Territory Coroners Act 1997 (ACT) provides the coroner with power to make recommendations to the Attorney-General on any matter connected to an inquest or inquiry including matters related to public or safety or the administration of justice.

In relation to deaths in custody under section 75(1) the coroner must give the custodial agency a copy of his/her report.  Pursuant to section 76 the custodial agency must no later than three months after receiving the report give the Minister responsible for the custodial agency a response to the findings in the report including a statement as to what action, if any, has been taken.  The Minister must give a copy of this report to the coroner.

Victoria

New Victorian coroners legislation will commence on 1 November 2009. A key objective of the Coroners Act 2008 (Vic) is to strengthen the prevention role of the coroner and contribute to the reduction of the number of preventable deaths and promote public health and safety.  

The Coroners Act now provides for a coroner to make recommendations to any Minister, public statutory authority or entity on any matter connected with a death or fire which the coroner has investigated, including recommendations relating to public health or safety or the administration of justice. This goes further than the previous legislation, which only provides for recommendations to be made to a Minister or public statutory authority. 

The Act requires that if a public statutory authority or entity receives recommendations made by the coroner, they must provide a written response within three months of the date of receipt. This written response must specify a statement of action (if any) that has, is or will be taken in relation to the recommendation.  The coroner must publish the response on the Internet and provide a copy of it to those with an interest in the recommendation.  

In addition, the Coroners Act requires that the findings of an inquest, including comments and recommendations must be published on the Internet subject to a direction of the coroner. Access to these findings will increase the effectiveness of coronial recommendations, as they will be accessible to people inside and outside Victoria. 

The Coroners Act also creates the first Coronial Council in Australia to provide advice and make recommendations to the Attorney-General regarding the operation of the coronial system including matters relating to the preventative role of the Coroners Court. 

Victoria has established the Coroner’s Prevention Unit (CPU) which will provide specialist support services to assist all coroners across Victoria in relation to the formulation of prevention recommendations as well as help monitor and evaluate the effectiveness of the recommendations more broadly. The CPU also has a family violence section which will monitor the implementation of these coronial recommendations. 

Tasmania

Tasmania does not have a legislative scheme or other process in place to ensure the implementation of coronial recommendations.

South Australia

In South Australia the Minister or the Minister responsible for the agency or other instrumentality of the Crown must, within 8 sitting days of the expiration of 6 months after receiving a copy of the findings and recommendations in relation to a death in custody:

· cause a report to be laid before each House of Parliament giving details of any action taken or proposed to be taken in consequence of those recommendations; and

· forward a copy of the report to the State Coroner.

Section 25 of the Coroners Act 2003 (SA) provides that: 


(1)
The Coroner's Court must, as soon as practicable after the completion of an inquest, give its findings in writing setting out as far as has been ascertained the cause and circumstances of the event that was the subject of the inquest.


(2)
The Court may add to its findings any recommendation that might, in the opinion of the Court, prevent, or reduce the likelihood of, a recurrence of an event similar to the event that was the subject of the inquest.


(3)
However, the Court must not make any finding, or suggestion, of criminal or civil liability.


(4)
The Court must, as soon as practicable after the completion of the inquest, forward a copy of its findings and any recommendations—


(a)
to the Attorney-General; and


(b)
in the case of an inquest into a death in custody—


(i)
if the Court has added to its findings a recommendation directed to a Minister or other agency or instrumentality of the Crown—to each such Minister, agency or instrumentality of the Crown; and


(ii)
to each person who appeared personally or by counsel at the inquest; and


(iii)
to any other person who, in the opinion of the Court, has a sufficient interest in the matter.


(5)
The Minister or the Minister responsible for the agency or other instrumentality of the Crown must, within 8 sitting days of the expiration of 6 months after receiving a copy of the findings and recommendations under subsection (4)(b)(i)—


(a)
cause a report to be laid before each House of Parliament giving details of any action taken or proposed to be taken in consequence of those recommendations; and


(b)
forward a copy of the report to the State Coroner.
Death in custody is defined in section 3 to mean

the death of a person where there is reason to believe that the death occurred, or the cause of death, or a possible cause of death, arose, or may have arisen, while the person—


(a)
was being detained in any place within the State under any Act or law, including any Act or law providing for home detention (and, for the purposes of this paragraph, a detainee who is absent from the place of his or her detention but is in the custody of an escort will be regarded as being in detention, but not otherwise); or


(b)
was in the process of being apprehended or was being held—


(i)
at any place (whether within or outside the State)—by a person authorised to do so under any Act or law of the State; or


(ii)
at any place within the State—by a person authorised to do so under the law of any other jurisdiction; or


(c)
was evading apprehension by a person referred to in paragraph (b); or


(d)
was escaping or attempting to escape from any place or person referred to in paragraph (a) or (b);
Western Australia

Western Australia does not have a legislative scheme that mandates a response to coronial recommendations.  Section 27 of the Coroners Act 1996 (WA) states:

(1) The State Coroner must report annually to the Attorney General on the deaths which have been investigated in each year, including a specific report on the death of each person held in care.

(2) The Attorney General is to cause a report submitted under subsection (1) to be laid before each House of Parliament within 12 sitting days of such House after its receipt by him or her.

(3) The State Coroner may make recommendations to the Attorney General on any matter connected with a death which a coroner investigated, including public health or safety, the death of a person held in care or the administration of justice. 

(4) Where a recommendation made under subsection (3) regarding a death of a person held in care is relevant to the operation of an agency, the State Coroner must inform that agency in writing of the recommendation.

The Western Australian Department of Health has procedures, which enable that department to respond to coronial recommendations and to follow through with the implementation of those recommendations when considered appropriate.
The Western Australian Law Reform Commission has a reference (2008) to review and report on the jurisdiction and practices of the coronial system in Western Australia, including the operation of the Coroners Act.
In carrying out its review, the Commission should consider: 

· any areas where the Act can be improved;

· any desirable changes to jurisdiction, practices and procedures of the Coroner and the office that would better serve the needs of the community; 
· any improvements to be made in the provision of support for the families, friends and others associated with a deceased person who is the subject of a coronial inquiry, including but not limited to, issues regarding autopsies; cultural and spiritual beliefs and practices; and counselling services, etc;

· the provision of investigative, forensic and other services in support of the coronial function; and

· any other related matter.
Northern Territory

Under the Coroners Act 1993 (NT) the Attorney-General must, if he or she receives a report or recommendation from a coroner that contains comment relating to an Agency or the Police Force of the Northern Territory or a Commonwealth department or agency, give a copy of the report or recommendation to the Chief Executive Officer of the Agency or the Commissioner of Police or the Commonwealth Minister responsible for the administration of the department or agency. This must be done “without delay”.

The Chief Executive Officer or the Commissioner of Police must, if they receive a copy of a report or recommendation, give to the Attorney-General a written response to the findings in the report or to the recommendation.  This must be done within 3 months after receiving the report or recommendation.

Such a response must include a statement of the action that the Agency or the Police Force is taking, has taken or will take with respect to the coroner's report or recommendation. 

There are no further requirements on the Commonwealth.

The Attorney-General must, on receiving the response of the Chief Executive Officer or the Commissioner of Police, report on the coroner's report or recommendation and the response, without delay, and lay a copy of that report before the Legislative Assembly within 3 sitting days after completing the report. 

The Attorney-General may give a copy of the report to the coroner who may give a copy to any person the coroner considers has a sufficient interest.

The Northern Territory also has a Child Deaths Review and Prevention Committee under its Care and Protection of Children Act to assist in the prevention and reduction of child deaths through maintaining a database on child deaths, conducting research about deaths and diseases and accidents involving children, and the development of appropriate policy to deal with such deaths, diseases and accidents. 

^Subject footer^

2 of 1
PAGE  
^Subject footer^

 of 1
6 of 6

