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Admission to practise in Australia of overseas qualified lawyers

RECOMMENDATION

Officers recommend that Ministers:

(a)
note a presentation from Mr Russell Miller AM and Professor Michael Coper, and

(b)
request officers to consult with key stakeholders on two options for central assessment of overseas qualified lawyers seeking admission to practise Australian domestic law and report back to Ministers at the July 2007 meeting of SCAG.

KEY ISSUES

· Mr Russell Miller AM and Professor Michael Coper will give a presentation detailing the need for consistent, uniform and transparent admission procedures and a proposed central assessment process to achieve this.

· Two proposed models to undertake the central assessment process are:

· utilise existing infrastructure and expertise in one State or Territory’s admitting body to undertake all overseas assessments, or

· set up a separate small central assessment panel.

· Both models would assess individual overseas applicants’ academic qualifications and practical legal training experience.  

· Either the State/Territory admitting body or the panel would provide binding recommendations on academic and practical legal training requirements to State and Territory admitting bodies.

· A central assessment advisory board with representatives from stakeholders (including the States and Territories) would be a feature of both models.  This board would set the binding framework and rules governing assessment and in the case of a central panel, appoint and remove panel members.

· Comments on these models will be sought from key stakeholders including the Law Admissions Consultative Commission (LACC), Council of Chief Justices, Council of Australian Law Deans (CALD), Law Council of Australia and the International Legal Services Advisory Council (ILSAC).  States and Territories will also consult on the draft models within their own jurisdiction.

BACKGROUND

Mr Russell Miller AM is a partner at Minter Ellison, chair of the International Law Section of the Law Council of Australia and a member of ILSAC.

Professor Michael Coper is the dean of the ANU College of Law, chair of CALD, an ex‑officio member of LACC and a member of ILSAC.

The absence of consistency, uniformity and transparency in assessment procedures and processes in Australia for overseas qualified lawyers imposes costs, encourages ‘forum shopping’ for assessment, and handicaps Australia’s international trade negotiators in seeking improved market access for Australian lawyers who wish to gain local admission in overseas jurisdictions.  Foreign lawyers are, on occasions, encountering differing requirements within the same State or Territory as well as in different State or Territory jurisdictions in respect of overseas qualified lawyers with similar professional qualifications and experience.
The existence of this overall lack of consistency, uniformity and transparency was confirmed in a subsequent detailed study by ILSAC.  The Commonwealth Attorney‑General then brought this issue to SCAG’s attention and in April 2006 SCAG Ministers endorsed the principle that ‘consistent, uniform and transparent assessment processes in respect of admission of overseas qualified lawyers should apply across all jurisdictions in Australia.’

In 2006 consultations were held with relevant stakeholders including LACC, the Council of Chief Justices, ILSAC and CALD on how to implement this principle.

Stages of assessment

There are two stages to the assessment of individual overseas applicants’ experience and qualifications that the central assessment would cover:

assessment of experience and academic qualifications to see if they meet Australian requirements – Priestley 11 for academic requirements and Competency Standards for Entry-Level Lawyers for practical legal training requirements, and

· specification of what additional study/work that may need to be completed to satisfy admission requirements in a particular State or Territory.

Assessment of ‘fit and proper person’ requirements would remain the domain of the relevant State or Territory admitting body.

A diagram setting out the stages of assessment is attached.

Overview of proposed models
It is proposed that a central assessment advisory board would be established.  Membership of the proposed central assessment advisory board is still under consideration.  Ideally it would contain representatives from one or more of the following bodies: State and Territory admitting bodies, CALD, practical legal training providers and professional bodies.

LACC is currently working on uniform admission rules.  It is envisaged that the central assessment process would use these rules as the basis for assessing academic and practical legal training requirements of overseas qualified lawyers seeking admission to practise in Australia.  Having the same group of people assess all overseas applications through a central assessment process would seem to be the best means to achieve not only uniform, but also consistent and transparent assessment.
The Council of Chief Justices is of the view that if there is a central assessment body, it should be made up of representatives of each of the State and Territory admitting bodies.

It is proposed that this central assessment process would be self-funded through application fees.  It is conservatively estimated that there are currently 800 to 1000 overseas applications per year in Australia.
No legislative changes are anticipated to establish the central assessment process using either model.

Model one

An existing State or Territory assessment body would undertake the assessment of overseas applicants on behalf of all States and Territories.  States and Territories, through the central assessment advisory board, would devise the framework and rules the body would work under.

Model two

The central assessment advisory board would appoint a small two or three person panel which would meet as required to conduct assessments.  The panel could, for example, contain an academic and a member of an admitting body supported by a part-time secretariat.

The panel would work within a framework and rules established by the central assessment advisory board.  In addition, the panel could seek advice from the advisory board on particularly challenging issues that may arise.

1997 proposal to SCAG for a National Advisory Council for the legal profession

A proposal was put forward to SCAG at its December 1997 meeting in Hobart by the Consultative Committee of State and Territory Admitting Authorities (now LACC) and the National Advisory Committee for Legal Education and Professional Admission (a body set up by the Law Council of Australia containing representatives from CALD, but no longer in existence) for a National Appraisal Council for the legal profession.

The 1997 proposal was broader than the current model as the National Appraisal Council would have assessed the academic and practical legal training requirements of all applicants for admission (domestically qualified and overseas qualified).  The Council was to determine any additional training requirements required by overseas applicants for admission to practise law in Australia as envisaged in the current model.  A function of the Council outside of the scope of the current proposal was to appraise the suitability of Australian legal subjects and practical legal training to meet admission requirements.

The 1997 proposal did not provide for assessment of applications by a small assessment panel as envisaged in the current model.

At the December 1997 meeting SCAG Ministers indicated that they were not in favour of any legislative scheme in relation to the proposal or the suggestion that some funding be provided by governments.

According to LACC (from consultations in 2006), in April 1998 SCAG Ministers were strongly of the view that academic and practical legal training qualifications should remain the purview of State and Territory admitting bodies.  SCAG advised that it agreed with the proposal on the following conditions:

The central body’s recommendations would be advisory, not determinative.

The body would represent all interested stakeholders.

The body would be self-funded by the bodies represented on it.

During consultations in August 2006, Justice Priestley (then chair of LACC) advised that these conditions had made the proposal unworkable.
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1. Overseas qualified lawyer submits application for admission to practise Australian law

2. Assessment of experience and academic qualifications to see if meet Australian requirements.  Central Assessment Advisory Board sets the binding framework and rules governing assessment and appoint and remove members of the central panel.

3. Binding recommendation of what additional study/work is required.

4. Advise applicant what additional study/work is required and how this can be met

5. Complete any required additional study/work

6. Admission to practise

7. Provision of practising certificate
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